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BEFORE THE 


0 RD S 


: ] couxcit. and SESSION, 
= '< ADVOCATIONS, 
1 0: ſerved i in - ORDINARY ACTION 8, 
8 Y SUSPENSIONS. 
= £ Shewing alſo, the 7 manner of making Proteftations for Re. 
medy in Law, and how Summons thereon was brought 


before the Parliament of Scotland; and the way how ſince 
the Union, ſuch Procels i is laid before the Houſe of Peers. 
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'I The Form of Procel; before the LORDS of Seſſion, as Comp C 
miſſioners appointed by Parliament, for Plantation of 
1 Valuation and Sale of Tythes. 


; ING "os all 3 's Prefpvd. 5 5 — | 
f The Preſent State of the 
COLLEGE of JUSTICE, 


Giving an Account of the Members thereof, and of the 
Order Obſerved by the LORDS of Seſſion in Judging 
| Cauſes; with the Fees and Prices of Writs Paid to the 
ſeveral Offices and Members of the Seſſion. 
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| | Sir DAVID DALRYMPLE 
N of HALES, 


Her MAJESTY'S Alvocat 4 in 
CC * 1 


My Lord, 


Dedicat this Treatiſe to Your 
Lordſhip of defign, not to In- 
ſtruct You in what You want to 

know, fince every one have daily fut- 
: hictent 
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ficient Prooſs of your Intimat Know- 4 
lege in all the Parts of Law; But to 
give you the beſt Teſtimony, I could 
afford, of my great reſpe& to your Lord- 
ſhip,being thereunto guided, not by your 
high Preterments, or Power, but by %i 
your own Perſonal Merit; For long be- 
fore py was either Her Majeſty's So- 
licitor, Lord Advocat, I made 
known 5 ark of having this Title J 
of Law go Abroad with th' Inſcription 1 
of your Name, and to make it worthy 3 

of your Acceptation, Pve taken time to 
poliſh, and others, well skill'd in this 
Title, have given me the favour to re- | 
viſe and to approve it, fo that I may 
preſume to tay, this Treatiſe 1 preſent # 
you with, is a compleat Form of Proceſs Q 
before the Lords of Seſſion, according to 
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the preſent Practique, Acts of Parlia- 
ment, and Acts of Sederunt. , preceeding 1 
the firſt of June 1711. 


I lay likeways before you a ſhort ac- 
count of the preſent: Studs 


e of the Col- 
ledge of Juſtice, liaving) forborn to men- 
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tion any thing concerning the ſeveral. 
States of it in Ancient Times, for tho 
this well deſerves the Conſideration of 
Curious Gentlemen and Lawyers; Yet, 
for me to make it worthy of their Red 
ing, more time moſt be employ d, and 
more encouragement ſhould be given, 
than I have at preſent, nor can that be 
done in a few Sheets, which I very well 
know from the Labour have been at 
in gathering ſome Memoires for an Hi- 
I fory of our Ancient and Modern Civil 
Government, Laws, and Judicatories. 
In the Treatiſe concerning the Form 
of Proceſs, I've only acted the part of a 
Narrater of what in Practique is done, 


and of what the Statute requires to be : 
done, without giving any obſervation 


upon theſe, or Inſinuating what ſhould 
be farther enacted to make th' obtaining 
ol Juſtice, more Expeditious and leſs Ex- 
| penfive, for that, is neither my Province, 
| nor have 1 Authority to make ſuch Sug- 
geſtions, and therefore I leave theſe 
| Thought to your Lordihips ſtronger 


fans” » "I | 1 | [ as 


Judgement, and to that of my Lords the 
Judges in the Seſſion my Superiors. 
1 defire your Lordſhip would take — 
this offering in good part, That you'd 8 
continue me in the number of your 
Friends, and give me Opportunitie, to 
ſhew how much J am with all fincerity, 5 
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My Lord, 
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moſt H. umble, Obl: ged, ; vas 


and very Aſfectionat Servant, \Th« 


| J. Spotiſwood. 1 does 
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VT more than Nine Tears ſence this Treatiſe was 


| Composd, and according to the alterations in the 


Form of Procedure in the Seſſion, from time to 


time Corrected and Amended; it was under- 
talen for the uſe of the Students in the Authors 
College of the Law of Scotland, and Tearly impro- 

den according to his Progreſs in Ruowledge, He pro- 
> poſes in it, to give The General Formof Proces &c. 


wy? 


That's common to all Actions, whatever, and this he 
® thinks fit to Advertiſe the Reader of that he may not 


© think the Book imperfect for want of ſuch things as 


Rs 
)d. 7 
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are peculiar to any particular Action; The Author 
does publickly own his obligations to Gavin Hamil- 
. Z toun, William Wilſon and Alexander Finlay ſon 


Clerks, in the Outter-houſe, who have been helpful 


"a 


| yet notwithſtanding all the cares the Author and theſe 
| FFP | 


to him in Reviſing and Correcting this Treatiſe; and 
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85 To' the Reader, 3 

his worthy Freinds have taken, there may be jome Pa 

miſtakes and Omiſſions, which others may perceive Mono 
But as theſe are the Conſequences of Humane Fra- here 
 tlty, it is expected that the Gentle Reader, will not mon 
think the leſs of the undertaking, nhich may be of In 
great uſe to him, and to make it ſo, all poſſible La- aid. 
bour has been employ d. It is not pretended, that nſiſt: 
this Form is, or, ſhould be permanent and unchang- reſts 
able, for the Nature of the thing will not admit of Inro 


it, as humane Affairs do dayly alter in their Circum- um 
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ſtances, ſo the Laws concerning theſe, muſt be made Acti. 
conform, and are therefore Mutable, But nhat- Pa 
ever alterations, the Form of Proceſs in the Sc ſſion he 
(hall ſuffer hereafter, the Reader may lay his ac- and 
count, that, at this time, it is, according to nhat's hat 
here delivered, and the preſent State of things being Wo th 
once known, an Atentive and ccuſtant eye, will eaſi- Meba 
ly perceive and know the Changes that happen from ¶Aſſig 
time totime. As the Author Reckons,upon Changes in 162. 
the Form of Proceſs, ſo he purpoſes to PubliſbAunualy i mhic 
at the Anne verſar) meeting of the Faculty of Ad- coul. 
vocats, an account of theſe Variations. And if Dep 


this Treatiſe admit of after- Editions, to Correct, bad 
and in the proper places, to amend it accordingly, and 


42 
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bold 


Upon a Review, ſince the Printing, th* Author I 
has obſerved ſome parts which muſt be Corrected, 
and others that want to be more fully and clearly ex- 


preſt, wherefore that the Reader may not fall into at 
any Miſtake, he is deſired 10 notice the Amenaments ; cu 


following, 


that 
8 the | 


Io the Reader 
Page 50, Line 7. Ir is ſaid. that Actions of 
Ponorum ard of Sales, are called by way of Act, 
Fra- here as they muſt be calPd as Ordinary Sum- 
JT 13 5 
e of ® In the Sequel of the ſame Paragraph, it « 


La- id. that when, in Proceſſes of Sale, the Purſuers 


ou 
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Vreſts, & c. That the Summons of Sale may be 
Inrol'd i» the Regulation Roll, whereas ſuch 
Summons mult be put in the Roll for Ordinary 
Fr e EH. > 
Pag 52, towards the end Pag 78.9 1 Concerning 

he Debarring of Defenders, who' are Denounced, 
and Regiſtred to the Horn. It is to be obſerved, 
hat if either the Ly bel, or Alledgance be Referred 
to the Defenders Oath, he cannot be, by Horning 
RBDebarred from Deponing, or from getting a day 
Aſſianed for that effect, as has been decided July 15 
$1624 Dickſon againſt L. Coldingknows, ix 
which Caſe, the Lords found that the Purſuer, 
Ad- could not, by Horning, Debarr the Defender, to 
ZDepone, ſeeing, for his Probation, he craved, and 
bad Wairned him to Compear to give, his Oath, 
Rand therefore could not refuſe that whereof himſelf 
ad made Election, and which was deſired by him, 
for the Lords thought it a ſevere Conſequence, to 
hold the Defender pro Confeſſo, for not giving 
JOath, and yet to hinder him to give it, upon Ac- 
count of which Deciſion, my Lord Durie adverts, 
that almo3t in all Cauſes this Reaſon may Exclude 
$4: Purſuers or Defenders H) Horning, for it may 
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Jynſiſts to Force the Creditors to produce their in- 


be alledged, that ſeeing Defenders are Sommonea 
to hearDecreets given againſt them, or elſe to a 
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Lords would not ſu tain Horning to debarr a De- Y 
fender, where his Perſonal preſence is required by 3 1 be c 
the Purſuer, and tis abſolutely neceſſar. The Caſe | by t 
in Pag 78 « founded upon a Deciſion June 8. th 7 


the time he was at the Horn, The Lords found, Re 


To the 8 


ive 
| whey 
aCauſe in the contraire, he ought not to beDebarred © wiſh 
by Horning, to Prepone lanfully that, which, by pro 
the Purſuers Summons, he « Permitted and Re- | pos 
quired to do; and yet in that Caſe, Defenders are we. 
Debarred by Horning, and July 12 1676, the and 
Int 


1624. Where in Diſcuſſi ing 4 Suſpenſion f De- 
creet againſt a Defender holden Pro confeſſo, at 


55 
that his being at the Horn ( Which was the C auſe of | 


nt Compearance ) ſhould keep him from being the 


holaen as conteſt, albeit ir was in his own Cauſe, # Oa 


whereto he was Summond, and thePurſuer obtrad. wh: 
ed no Horning againſt home. and tho? it was his omn tin 


gt b 


default he did not Relax to give himſeif Per ſonam bu 


ſtandi to Compear ; But this Deciſion, Jays ] pre 
Lord Durie, is ef an evil preprative, for thereby ® wh 


the Rebels are in better Caſe, than rhe Kings free | Pe 


and Obedient Subjects, who being Law fully Ci- ow 


ted, will be holden as confeſt, and will not be Re- C 


poned againſt Decreets, "unleſe lawful 6 Cre 
Jach xs that of Sickneſs, or the lyke, duely verified, i 1 
the) purge themſelves of Contumacy, at 


pag 61 in the end of the ſecond Paragraph in 
it is ſaid, that the Lord Reporter comes to the Y Di 
Outter. Houſe Barr, to Intimat the Anſwer it 
D | S = 

C 


x Io the Reader 

oned given by the Lords, in the Matter Reported) 
ledge where as, that is now in deſueitude, yet, it were to be 
arred wiſbed, that this Cuſtome were renen'd, becauſe the 
h, by Proceſs Stops, until the Lords giveInterloquitor 
Re- «pon the Point in doubt, and either, the Parties, 
S are when this is notified, do proceed, to propound other 
„ the and new exceptions, or the Ordinary pronounces 
De- Interloquitor, for AQ or Decreet, which cannot 
-d by be done without an occaſion of hearing, that is given, 
Caſe by the Ordinarys coming to the Outter-Houſe,zot 
e 8. ſo mach of deſigne to intimat the Lords Anſwer, 
De- 2s to proceed in the Proceſs where it laſt left off. 
o, at Ihe non obſervance of this Ancient cuſtome, is 4 
und, Retardment of Juſtice. 5 
ie of Pag 77. 3. It i ſaid, that a Defender out of 
being the Country, may not be Summon'd to give his 
uſe, Oath of Verity, without the Lords deliverance,” 
rud- i which was the Ancient practice, but at this preſent 
own time, one Cited at the Mercat Croſs of Edin- 
nam burgh, Pear and Shoar of Leith, will be holden 
m pro confeſſo, in Matters referred to bis Oath, 
reh) which cannot be done in the Country, without he be 
free Perſonally Apprehended, yet nevertheleſs, one 
Ci- out of the Country, and in that manner, holden as 
Re- Confelt, will eaſily, be Reponed againſt that De- 
:uſe, F Ccreet in Abſence, 85 5 
fred, Page 47. laſt Lyne, It is ſaid, that the Lords 
4t Adviſeing Concluded Cauſes, receive Writs 
ph, 2»ſtantly produced, which is the PraQtick when no 
the Decreet of Circumduction ; Extracted; But 
wer it is to be obſerved, that after Dereet is Extract- 
ven 2 Ede ed 


Ie. 
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To the Reader 


I ed, 20 more Writs can be Produced, except the A 


But at preſent, Decreets of Circumduction are 
Page 88. To what is ſaid in the firſt 0, is to be 
added, but if the Defender, have not his Diligence 
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Wi duely Executed, and then crave ſecond Diligence. 


Definitive, 


for that end, the Cauſe is Enrolled, in the Ordinary Action 


any other, Ordinary. 


to Witneſſes, &c. Cited by a Diligence, This is to be 
aaded, that ſometimes, when the Party is Abſent, The Lord 
Ordinary pow Oaths and Witneſſes, grants Summar 
Caption, directed to Macers, Empowering them to Seize and 
| * ane = Agent, until he pay to the Witneſſes, the Modi- 
ed Expenſes. „ 
Panos, Near the end, in Purgeing of Witneſles, they 
are to Swear, that they are not to gain or loſe in the Caule, 
Page 119 1ft. Concerning the order of Calling Ordina- 
ry Actions belonging to the Inner-houſe, If is to be noticed, 
that ſome Enrol their Cauſe, as well in the Roll of Actions 
1 be prepared 44 in that of Ordinary Actions, whereby, in 
dueCourſe it is prepared, and therafter, they put their Cauſe in 
the Roll of Concluded Cauſes. Ther having two oppor- 
tunities of being called and heard, . 


| 1 


vrad) to produce to the Clerk, (without which he wil! 
ut get ſecond Diligence, ) when the Purſuer Calls 
his AQ, in order, to get at any time thereafter, 4 
ſecond Diligence, he muſt Extract for himſelf an 
Act; and at Calling thereof, produce his firſt Diligence 


Page 93.5 1. as to Circumductions, it z5 to be noticed, 
that in the Caſe of Acts before Anſwer ; The Decreet of Cir- 
cumduction for not Proving, will not Operate a Sentence 

or great Aviſandum muſt be made with the De- 
bate in order to get the Relevancy thereof Determined, ant 


Roll for the Inner-houſe; however in theſe Caſes, the 8 | 
Lords, upon Application, Remit the Cauſe to the former, or 


Page 94. 5 1. Towards the end, concerning Expenſes given 3 


Party who # to make nſe of the Writs, be reponed : IT be | 


the 
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Ire Preſent State of the College — 55 . - 


_ tice, giving an Account of the Mem- 


bers thereof, and of the Order obſerd s 
by the Lords of Seſſion, in Jud ging 
N with the Fees payed to the ſe- 
veral Offices, and Members of the 
Seſſion. 


"HE College of office. was Inflituted af. 
ter the Model of the Parliament of 
Pots, and Erected by King James the 

Brin, in the Year 1532, Confirmed by the 

477% in 1534, and Ratifi-d in Parliament 1537, 

it is come in place of a Court called che 

Council and Seſſion, which in che Days of our 

& forgoing Princes was the Supreme Fuaicitory 

for all Civil Cauſes, and this Court, had fo 

bar taken Root, and is ſtill in Rememberance, 
that the Senators of the College of Juſtice, are 
at this day called by it, the Lords of Council 

454 Seſſion, and ſo deſigned | in all Fetetions or 


. Bills preſented to them. 
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The Lords of Council and Seſſian are named 

the Soveraign, and are either Ordinary or 
Extraordinary, the Orainary Lords are Fifteen 
Ani concerning whom 'tis by Act of Par- 
liament declared, that the King is to preſent 
Men fearing GOD, of good Learning, Ruom- 
dee and Practice of the Laws, having ſufficient 
x of their 2 and wy” the ſame AG which is: 
7 3 92 
9 
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: ii vo T he preſent State, 


132 Parl. xii Fa. 6. It is further Statuted. beit 


| That no Man is to be received a Lord of the Seſ- 
Gon, unleſs he be tryid and known by the King 
and Lords, and have in yearly Rent One Thou- % 
fans Merks, or TwarhChalders of Victual, and * 
be of Aae, at leaſt of Twenty Five Years compleat, 
cotherwiſe his Preſentation and Admiſſion to be 
null. And by the Nineteenth Article of the 
Treaty of Union of the two Kingdoms of Scot- 
land and England, it is Statuted, that none 3 

Hall be named by Her Majeity or Her Royal Suc- 
ceſſors to beQrainary Lords of Seſſion, but ſuch as 
had ſerved in the College of Juſtice as Advo- M plac 
cats or Principal Clerks of Seſſion, for the 
jpace of Five Tears, or as Writers to the Signet 
for the ſpace of Ten Tears, with this Proviſi- 
on, that noWriter to the Signet can be capable 10 be 
admitted a Lord of the & ſſion, auleſs he undergoe 


privat ana publich Tryal in the Civil Law before 
the Faculty of Aavocats. and be found by them 
| qualified for the faia Office, two Tears before be F 


be named to be a Lord of Seſſion ; Nevertheleſs ® 
the Qualifications for capacitaring Perſons to 
be named Qraizary Lords of Seſſton, may be 
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altered by the Parliament of Great Britain. al, t 
The Extraordinar Lords, beſides the Chancellour, Mer 
are Four, and can be no more, they are ge- Mhre 
nerally Noblemen, whom the Queen, names, Out. 
they may Reaſon, and are admitted to Vote 3 he 
with the other Lords," which was not allow- or L 


© Ss 
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ed at the Beginning, they\ ha ve no Sala 
5 2 7 being 
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„ Of the Cllge of Julie. iii 


tec being Lords of Seſſion, as the others have. 


Se/- oF The Lords Ordinary and Extraoratmnatr, ate 
ing not changeable at the Soveraign's Pleaſure, as 
o. in former Reigns, for they have Right to 
and continue in that Office during Life, or quam 


= 


leat, din fe bene geſſerint. 


< 


) be The Chancellour by vettue of his Office, is 


the Preſident in all the Civil Courts and Judicato- 
xcot- Þ ries inScotland,as Seſſion, Secret Council &c. tho“ 


none F not in the Exchequer where the Lord Treaſurer 
Suc-preſides, nor in the Criminal Court, in which the 
h as Juſtice General is Preſident the C hancellour ta kes 


4 place of all the Laicks of what Dignity or De- 


the © gree ſoever they be, next to the Ro/al Family. 


gnet One of the Fifteen Ordinary Lords, named 


viſl- & by Her Majeſty, is by Inſtitution of the Col- 
io be lege of Jaſtice, ordained conſtantly to preſide 


ergoe Fin the Court, and therefore is called the Preſi- 


efore dent, of the Seſſion, or, of the College of Ju- | 


them ¶ ſtice, he declares to the Advocats the Points 
-e he of Law, or Fact, they are to Plead upon, di- 
eleſs Frets them in their Debate, and, ſigns all Inter- 
15 to loquitors, in name of the reſt, 
be TheOrdinaryLords are admitted upon a Try- 
tain. al, thus, when any perſon is preſented by 
tour, Her Majeſty, to be a Lord of Seſſion, they it 


e ge- three Days beſide the Lord Ordinary in the 


4 


mes, Outter- houſe, where they have Infpe&ion of 
Vote the Proceſſes, which, by reaſon of Intricacy 
low- or Difficulty, are taken to Aviſandum, in or- 
for der to get the Anſwer of the whole Lords, 
eing. C 1 and 

| * 


wv. The preſent State, = 
and, the Lord Probationer Reports the Plead. 
ing of the Advocats, and the Points wherey- 7 
pon Interloquitor is craved, in Preſence of the 
whole Lords, in the ſame way and manner 
as is done by any Ordinary, both Parties put- 
ing into the Lora's Boxes, Informations in the 
Caſe; After the Probationer has finiſht Re- 
port, and the Lords have among themſelves 
reaſoned on the matter, the Preſident collects 
the Votes, and the Probationer tells his Opini- 
on firſt, whereas in other Reports, the Lord 
| Reporter votes laſt, and for compleating the 
Tryal, the Probationer ſits one day in the In-* 


ts, 


ner. houſe, and after any Diſpute is brought to 
a Period, and the Lords are about to adviſe 

the ſame, in order to Pronounceing their In- 
 zerloquitor, the Lord Probationer reſumes the 
Diſpute, and, firſt of all, gives his Opinion 
therein, in preſence of the whole Lords, af. 
ter which if he is found Qualified, he is that 
ſame day Admitted, puts on his Gown,and takes 
place in the Bench, and does Buſineſs with 
the other Lords, ws 7 
Nine of the Ordinary Lords are neceſſary 
to make a Quorum in the Inner- houſe. F 
The Lords of Seſſion are the only Soveraigs | 
Juages in all Civil Cauſes, they Advocat, or take, to 
themſelves, Cauſes from Inferiour Courts, when 
they find that the Judges are either incompe- 
tent, or have committed Iniquity, on which 
Account alſo, they Reduce their Sentences and 
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Of the College a Tuflice L 


| Decreets, and en all Execution thereupon; 
yea, further, they can upon Account of Infor- 


f the* 4 malit) &c. rea and ſuſpend their own Sen- 


nner 


put- 4 


1 the 7 
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elves 2 


lects 


tentes, they are, by their Conſtitution, and Acts 


of Parliament, impower'd to appoint Rales 


and Orders to be obſerved by all the Leiges in 
the Diſtribution of Juſtice, they Admit Aa- 
volle, and Notars. 

The Rank and Precedencie of the Lords is, 


2 | that next tosons of Earls they are the firſt 
4 Gentlemen inScoiland,& in publick Appearances 
go next to them and to the Mobility, & that the 
® Reſpect due to them, from the people may be 


to more eſtabliſhed they are prohibited to poſſeſs 


any Inferiour Office,as Commiſſeriots, Deputations 
from Sheriffs, Admirals, or the like, under 
the pain of Deprivation of their place in the 
= Seſſton, 


The place of Tudicature, is wan in 
u the cheif City of Scotland, where 


there is a convenient houſe ſet apart for their 
Meeting, and which from the cheif Deſign in 


building of it, is called the Parliament: Houſe 


and 5588 the: Seſſion-Houſe: It was built 


by the Citizens of Edinburgh in the Reign of 
King Charles the firſt, in the Year 1636; till 
this Houſe was built the Lords did fit in a 
place which they called the Tolbooth, and is 
above the Room where at this day the Juſti- 
ciar) conveen to judge Criminal Matters. 
To judge Cauſes, the Lords meet two times 
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is known by the two different Seaſons, the ( 


and the other the inter. Seſſion, the firft . 
| whereof begins the firſt of June, and conti- 
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except Manday, which is ſet a part, that the 


. Te preſent State, : 


in the Year, which is called the Seſſion, and Mor. 


the one being called the Sammer-Seſſion, 


nues till the laſt day of July, at Twelve of t! 


the Clock, the other again begins upon the 
firſt day of Novewber, and laſts till theiaſt day 
of February, at Twelve a Clock, the reſt of Led te 
the Year is called Vacance; So that, the fever 


whole Year is equally divided into Sefion; and the 
Vacance; from the beginning to the riſing of 8/18 


the Seſſion, there are no Vacation Days, ex- Ca 


cept the Aniverſaries appointed by the Acts of 1 
Parliament to be obſerv*d, ſuch as the Fifth fron 


of November, ſet a part as a Thankſerviag Cau 
Day in Commemoration of our Deliverance hon 


from the Popiſh Powder Plot, and the Thirtieth Lor 
of January, a Day of Humiliation, for the Hor- & raif 


rid Murder of Ring Charles 1ſt. and ithe Birth tha 


Day of Our Soveraig u Regnant for the time, on 


with theſe Days, occaſionally ſet a part by the KF is 
Government tor a Thankſgiving or for Faſting, & wh 
and there is no Surceafe of Juſtice, upon the i anc 


| ſtated Feſtivals of the Church, af 


The Lords meet all the days of the Week, Ta 


Advocats may conſult, and prepare their Cauſes, * 
to be called, and judged in the Week enſue- 
ing, ſo that there are Five Seſſon Days in a 
Week, they meet always about Nine in the 

| | 0 Morn- 
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and IMorning, To this ene the Members of 
ons, the College of Juſtice, are ” ward by ring 


fon, Wing of 4 Fell called the Seſſion Bell, and the 
firft Lords ſit judging Cauſes, trom the Hour of 
tie Btheir Meeting, till Twelve a Clock, of which 


e of © they are e by a CHer, one of the Cheif 
the Keepers of the Seſſion Houje, they very ſel⸗ 
day gom meet in the Afternoon, nor are they ty- 
t of ed to ſuch Meetings by their Conſtitution, how- 
the fever upon extraordinary Occaſions, or, when 
and the Cauſes are Many, as in the end of the 
of 8.ſion, they do meet in a body, and Juoge 
ex- Calis in the Afternoon, = 
s of F There are two Houſes, the one ſeparat 
ith Þ from the other, appropriated for Judging 
ing © Cauſes: In the firſt whereof, called the Inzer- 
nce WF houſe, (which 1 is a large ſquare Room) the 
eth Lords meet in a full Body, and fit at a Bench 
dor- raiſed above the Floor two or three Steps, 
irth that they may be ſeen by all, and is in faſhi- 
me, 5 on of an Amphitheatre, over againſt this 
the | is the Barr ike a Diameter Line, mk} 
, Which the Aavocais land, when they Plead, 
the and between the Barr and the Bench, there 1s 
Ja ſpacious Area, where isplac'd a large ſquare 
el, | | Table, at which the Lord Regiſter, with the 
the ¶ Principal Clerks of Seſſion, do fit; none but 
"| the Jadg es, Aoblemen, dignified Clergy- - Men, 
ue- | x and the 77 or Queens Aa vocat, are allow'd 
1 2 to be covered, and by the Ancient Cuſtom, 
the no perſon of Whatſomever Quality were per- 
TR- ? | miited x 
; \ | 9 


viii be preſent State, = 
mitted to come within the Barr of the Toner. 1 
houſe, during the time of Debateing Cauſes, 
except Her Majeſtie's Advocat, the Clerks of les 


Seſſion, the Clerk to the Bills and his Depats, 3 heF 
and one Macer; Which Cuſtom, the Lords np 


IJ 


by an Act of Sederunt | in December 1686, re- Mitte 
vived, and they ordained the fame to be due- to f 
ly obſerved in time coming, diſcharging the Ther 
Macers, to per mitt any perſons, except pole Bille 


above expreſſed, to come within the ſaid Barr, Plac 
as they will be anſwerable on their Peril, T 
and in caſe any perſon be deſirous to freak fu 
with any of the Lords, while they are upon Oatt 
the Beach, he muſt call for a Macer at the the 
door, and give notice thereof by him; how- affix 
ever the Lord Treaſurer, Treaſurer Depur, 4 Seſſ 
Commiſſioners of 'Treaſary, not being of the (wit) 
Bench, are by that Act allow'd to be within the {Wai 
Barr, when the King's Cauſes are called and By 
debated, and no other ways. Ffor t 
The Outter-houſe, is a moſt ſpacious Hal, the! 
adjoining to the Inner-houſe, wherewith there Nar 
is a Communication by two Doors; The Orad. 
Beach on which the Lord Ordinary in the Out. Cau 
ter-houſe ſits, is very high, before which and and 
much lower is the Table for the Under Clerks, $001 
then there is a void, that Parties and Wit. that 
neſſes come into, for making Faith ; beyond the 
this, is the Barr where ſtand the Advocate, Bar. 
that Plead before this Ordinary, behind which and 
Barr, is a ſpacious large Square Area, Dl His. 
„ 
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ner. Abc Advocats attend ral they be called by the 
uſes, Macer, to go either into the Inner-houfe, or to 
's of lead beforethe Ordinary in the Onttey-honſe,at 
wats, | * heEaſtSideof this Area, between the two Doors 
ora: F That lead unto the Inner- honſe, there is a place 
fitted up for the Lora Ordinary of the Side.- Barr 
ie to fit in, and the Advocats to Plead at, and ano- 
the rer for the Ordinary to the Bills, to call his 
doſe * 1 ills of Suſpenſion and Aavocation at, and theſe 
urr, Places are commonly called the Side. Bar. 
eril, | | The order which the Lords obſerve in 
a e Cauſes either in the Inner- houſe or 
pon Outer houſe is this, on Saturday each Week of 
the the Se/ jon, ther's a Roll made, which is to be 
ow- affixed to the Wall in ſeveral Parts of the 
pur, Seſſion-Houſe, one in the Taner houſe, another 
the within the AdvorarsBarr,and the third in the 
the aiting· Room adjoining to the Inner-houſe; 
and By which Roll, the Names of the Ordinaries 
ſor the Week enſueing, is made known to all 
2 the Leiges, and Members of the Houſe, that is, the 
here Name of theOrdinary in theOutter. houſe, of the 
The Ordinary on the Bills, of the Lords who Report 
Out. Cauſes that Week, and upon what Day, 
and land ſhews who are to come out in the Fore. 
er ks, J oon to Judge Cauſes in their Hand Rol, 
Wit. ® that is the Ordin ry betwixt Mie and Tut 
70nd khe Fore- Barr, who are Ordinaries at the Side- 
cats, Barr, and come out betwixt Ten, and Eleven, 
hich and Twelve, and who are Ordinaries on the 
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chef N. e Who is at the romluded Cauſes, 
the 
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| and who iS privileg'd to | | Report | during hs 
following Week. MR 


The whole Lords except the Preſident, 


come to the Outter-houſe, according to their 
Seniorit), and are changed weekly, this 
_ Courſe cannot be altered, and one Lord is not 
allow'd to ſerve in the Outter-howſe for a no- 
ther, each Tueſday, at ten of the Clock, the 
| Preſident delivers to the Ordinary in the Out- 
ter- houſe for that Week, two Rolls of Cauſes, 
one of Advocations and Suſpenſions & c. the 


other of Ordinary Actions, and deſires him to 
goto the Outter-houſe, and he accordingly 
goes, and on Taeſday betwixt Ten and Tnelxe 
he Judges the Cauſes in the Suſpenſion and Ad- 
vocation Roll, and is attended by a Macer, 


who reads audibly the Names of the Parſuers 


and Defenders, and calls to the Barr the Ad- 
vocats for the Parties, who accordingly Com- 
pear and Plead their Clients Cauſe; And thus 
the Ordinary continues, Calling and Judging 


_ Cauſes, till Twelve of the Clock, whereot 


he is adverts'd by Ringing of a Small Bel, 
which hings in the Oatter-houſe: when he 


comes out upon Meaneſday at Ten of the 


Clock, the Outter-houſe Clerks deliver to his 


Lordſhip, a Roll of their Acts to be called that 


Day, beginning at the Rol of the Clerk who 


| fits upon the Right Hand, and fo through 


the Reſt in Order; for it is to be obſerv'd, 


| that albeit the Clerks, take place at the Table 
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OF the College of Fuſtce. xĩ 
according to their Senzority of Admiſſions 
whereof the Eldeſt admitted hath his firſt 
Choice, and the ſecond has the next, and ſo 
furth ; Yet their Summonds, and Acts are not 
called in that Order; For the Clzr+ on the 
Right Hand begins to Cal;and the reſt fob 
low inrthe ſame Order. V 
When the Ordinary has called all the Acts 
in the ſeveral Act. Rolls of that Day, he pro- 
ceeds to his Roll of Suſpenſions and Ad vocati- 
ans, where he left off the day preceeding, but 
in Caſe any of the Cauſes called upon Tueſ- 
de had been continued till Medneſday, and fo 
marked in the Roll, he calls firſt theſe Cauſes, 


and if he kad finiſhed his Roll the day be- 


fore, he either returns to the Inner-Houſe, or 
calls Cauſes in the Roll of Ordinary Actions, 


but this is not done except upon the Taeſday, 


the Ordinary forſeeing, that che Buſineſs ap- 
pointed for MWedneſday, would be determined 


long before Twelve of the Clock, he had ad. 


vertiſed the Advocats, that upon Wedneſday af- 
ter calling of the Acts, and aſter finiſhing his 
Suſpenſion &c. Roll, he would call the Cauſes in 
the Regulation Roll of ordinary Actions. 

If the Ordinary has not called and gone 
through all the Cauſes in the Suſpenſion Roll, 
theſe that were not called, are inſerted in the. 
next Weeks Roll, in order to be Judged by 
the next Weeks Ordinary in the Outter- houſe. 


on 


8 AX 2 
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On 7. hurſday at Ten of the Clock, the me 


Or dinar begins his Roll of Ordinary Actions, 
and continues, Fadging the Cauſes therein, till 
1 welve. 


On Friday at Ten of the Clock he calls the 


Aci Rolls of the Clerks in the ſame manner as 3 


was done upon Medneſda), aſter the finiſhing ? 


whereof, he proceeds in his Roll of ordinary 


Actions, and in caſe he has not got through | 
that Roll, the Cauſes not called, are inſerted | 
in the ordinary Action Roll, for the enſueing 
Week. 


Some Ordinaries call for Additional Rolle, 


| both of Adwvocations and Suſpenſi tous, and ordi- 4 
nary Actions, which the Keeper of the Book of | 


Inrolement, muſt poſt upon the Wall the night 3 
preceeding the day, whercon theſe Cauſes are | 


to be called, that the Aadvoc ats may be time- 
ouſly adyertiſed, and make neceſſary Prepa- 
ration for their Pleading. But this making Ad- 


ditional Rolls, is now in deſuetude. 

On Saturday at Ten of the Clock, the O- 
dinary calls out of that Wecks Rolls, either 
of Advocations and Suſpenſions, or of ordinary 
Actions, the Cauſes which were continued 
and delayed till that day, if any be, after 


which, "in calls the Cauſes which are put in- 


ta a Hand-Roll, polted on the Wall of the 
Sefron- Houſe the Night preceeding, this Hand- 
Roll contains the Cauſes which had been in 
former Rolls, and which are brought to Con- 

oof cluſion, 
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me cluſi ion, and where either Party crave to be 
ons, | further heard, or ſeek Interloquitor, to be help- 
till ¶ ed or alter'd, and this Roll, is to contain in 
the firſt place, the Cauſes which were in the. 
the Ontter-houſe Rolls of that Week, which muſt 
as be diſcuſs't before other Cauſes, which were 
ing in other Rolls preceeding. 
aaf; When Witneſſes, or Partys, are to Depone, 
agh | | they compear before the Ordinary in the Out- 
ted | | zer-houſe, between Ten and Twelve, and in 
ing the Interval of Cauſes, the Clerk craves that 

the Ordinary, may cauſe the Macer call the 
olle, Cauſe, in which, theſe perſons are to Depone, 
di- and accordingly the Macer calls the Party 
oh of and their Procarators, to the Barr, where- 
ght upon the Witneſſes, or Party makes Faith, 
are and is ordained to wait on in the Afternoon, 
me- in order to have their Depoſitions taken, be- 
pa- fore the Omi to the Oachs of Paris and 
Ad- N Wneſſes. 
_ FF Eachdayat Nine of the Clock, one of the 
Lords, come to the Outter-houſe-Bench, 
ther Judge Cauſes that remain undiſcuſſed on hs 
aary Saturday, and which were either in his laſt 
ved Outter-houſe Roll, or otherways formerly de- 
ter pending, or newly remitted to him, and this 
C1n- hour in every Seſſion Day of the Week, is al- 
the low'd the Lords in courſe, one after another, 
d- beginning at the Janior, and aſcending to 
1 in the Senior Lord, except that the hour betwixt 
-on- } Nine and Ten on Fridays and Saturdays is 
ion, . ap- 
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appropriated to the laſt Weeks Ordinary in | I I tak 


the Outter-hoaſe. 

Every Seffion Day at Ten of the Clock, 
one of the Lords come to the Side- Barr, to 
Judge Cauſes in his Hand- Roll, and continues 


till Eleven, at which he is ſucceeded by ano- | } 
who continues till Twelve Tus | 'P 
ing Cauſes i in his Hand Roll, and to this Side- 
Barr the Lords come by turns, beginning at 
Junior Lord, 

There's one Lord appointed weekly to be 
Ordinary on the Bills, who continues from 
part of Ad- 
miniſtration, the Lords are appointed by 
Turns, according to their Sertority, begin- 
ning at the Eldelt, and deſcending, and the 
Orainary to the Bills, is Ordinary in the Out- 
ler- houſe the Week following, his Office is to 
paſs all common Bills, which are Warrands 
paſs the 
Signet, and particularly to paſs or refuſe Bills . 


ther Lora, 


the Senior and deſcending to the 


Jueſday to Tueſday, and to this 


for Letters and Summonds, which 
of Aavocation, and Suſpenſion. 

For Reporting Cauſes, in which e 
dum is made, to the whole Lords, or where 


the Opinion of the Lords in Preſence upon the 
before any Ordinary is to be given, 
two Lords are allow'd to make their Reports 
_ each 8,%/ion Day, except Saturday, beginning 
at the Senior Lord, and deſcending, and ac- # 
cordingly ſo ſoon as the Lords are plac d on the 
Bench, dhe Lora Reporter, that's firſt in courſe, 


Debate, 


6 takes 
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takes his place at the end of the Clerks Table, 
and Reports the Cauſes he has made Aviſan- 
dum with, in manner fully declar'd in the 
It. 11 pages 59, 60, 61, 62, of the Form of 


Proceſe, the Senior Lord Reports all his Cauſes, 


before the other begin. 


Z Beſide theſe ordinary Reporters, there's 
weekly one of theLords,appointed a privileaged 


t 7 Reporter, who may Report Cauſes any day of 


the Week, and this Priviledge is given to 
the Lor ds by Turns, beginning at the firſt in 

= Commiſſion, it belongs to the Lord who was 
Ordinary in the Oatter-houſe two Weeks pre- 
ono EB En 

= There are two Lords appointed weekly, 
for Examining Witneſſes, and taking the De- 
= poſitzons of Partys, beginning at the Senior, 
they come to the Sef/ion-Houſe, each day 


at Three of the Clock in the Afternoon, and 
-& continues till Five if there be occaſion, they 


= attend each Seſſion-Day, on taking Oaths for 
two Weeks together, one of theſe Ordinaries 
.& altering every Week. eh „ 
For Preparing and Examining the State 0 
concluded Cauſes, contained in a Roll, called 
the Roll of Cauſes to be prepared, there's one of 
the Lords appointed weekly, and for diſ- 
= charging that part of his Office, he comes 


c- = every Tueſday and Thurſday at Three of the 
Clock, where he is attended by the Inner- 


houſe Clerks, who have Canjes to be prepared, 
. — 
d 


. N 
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Inrolled, in the Roll of concluded Cauſes for the 
Inner- houſe, and marks the ſame with his 
Subſcription, Which is called 4 prepared State 
of the Proceſs, and that all Parties may know, 
what Cauſes are to be prepared, there's a Roll 
put upon the Wall, containing the Names of 8 
the Parties, and of their Aavocats, who are 
called by a Macer, when the Ordinary 
goes about to prepare the Cauſe, and are 
heared upon what they have to ſay, againſt MW; 
the State of the Proceſs, form'd by the Clerk, 
and they are allowed to preſent another, out 
of both which, as they are verified by the 
Proceſs, the Ordinary forms ſometimes another 
7 7 1 . = 
For Diſcuſſing Proceſſes of Count and Reck-W 
oning, and for auditing the Accounts of Charge 
and Diſcharge of Parties, after an Act of Count 
and Reckoning is pronounc'd in the Cauſe, the 
Lords are appointed Auditors per vices, and 


in making this Nomination, the Order nei- 0 
ther of Seniorit), or Juniorit), is obſerv'd, f, E 


but that of taking their Seat and Place upon fone: 
the Ben6h, | | | 


| The 


0% the- College: of Jure. mo 
The: Buſineſs of the whole Lords in the In- 
„ ver- houſe, is firſt, at their Meeting each day 


rate 2 

s by pf the Seſſion, except Saturday, to hear the 
ſe of, Reports made by the Lords Reporters, to reaſon 
11, et the Pleadings Reported, and to give their 
o be? 'Brence concerning the ſame. 

the When theſe Reports are ended, the preſt 
8 his Men Reports the Cauſes, in Which, after 
State Pleading in Preſence, Informations were deli- 
now, vered, the day preceeding, and the Lords 


5 rea ſon thereon, and pronounce their Interloqui- 
For, after all which, the Inner. houſe Clerks, 
r reſent to che Lords, the Petitions, and An- 


are 
linary wers, given unto them, concerning Cauſes da- 
are pending either beſore the whole TE in the 
ain t Laner-Hhouſe, or before any ſingle Lord in the 
erb, Outter- houſe, and in reading theſe Petitions &c. 
out. the Clerks obſerve not the order of Seniority 
y the in their Admiſſion, for the Clerk, who fits at 
ther that part of the Table, which is on the Preſi- 
dents Right Hand begins, and when he is 
Rest. done, the Clerk next in the Seat, proceeds and 
hare ſo furth, and the Clerk who begins, is ſome- 
Count times allowed to read all his Bils at once, and 
e, the at other times they are ſtinted to two Bills, 
and a peice to be read in courſe, till all the Bills, 
nei. which they have, be diſcuſt, and in this Read 
Vd, ing, they firſt preſent the Bill, whereto Au- 


ſwers are made, or which were ordered to be 
anſwer'd, after which they read new Bills, 
the deſire whereof is either refuſed or grant- 
The 8 * 1 ed 


— — — 


- 


xvii e preſent State, 
ed, without Anſwer, or they are ordered te 
be Seen and Aue “tft. 
| Theſe Deliverances, or Interloguitors on Bills, 
are ſigned by the Preſident, after Twelve offi 
the Clock, at which ſigning, a Quorum of 
the Lords mult be preſent, after which, the 
Bill and Deliverance, is given to an Outter. 
houſe Clerk, to be intimated to all Parties con- 
cern'd, and to the Advocate, or to their Ser. 
vants, and this Intimation is made from 2 
Loaft in the Outter-houſe, and if the Petition 
be order*d to be anſwered, it is intimated two 
ſeveral days, one after another, the firft being 
a {imple Intimation, the ſecond is called an 1» 
timalion with Certification &c. That is, if An 
ſwers be not given to the Petition, in order 
to be adviſed, the day thereafter, the Lords 
will conſider the Bll by it ſelf, and deter. 
mine in the Subject. matter, as they ſhall ſee 
juſt, it is to be obſerv'd, that upon Saturday; 
the Lords do not adviſe Bills and Anſwers, ſe 
that a Bill intimated with Certification u 
Tn, needs not be azſwer®d till Tueſd ey there. 
Las. 06:5 . 
After the whole Lords have conſidered the 
Bills, laid before them by the Clerks, the, 
Cauſes peculiar to the Inzer-houſe are called, 
either according to, their reſpective Rolls, o 
according to a ſpecial Deliverance and 4p 
point ment, for hearing on that day the Adv. 
cats plead in a ſpecial Cauſe, = 


( 
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The Cauſes peculiar to the Inner. houſe, are 
„ thoſe contained in a Roll of Ordinary Actions 
or the Inner- houſe, or in the Roll of concluded 
WC «uſes, or in another Rol call'd the Preſidents 
and. Roll, which contains the Cauſes, in 
which the Lords have appointed a Hearing 
in Preſence, and which are to be calPd ac- 
"{Weording to the Order fer down in the Rol, 
Wand in the Cauſes either in the ordinary Acti- 
pn Roll of the Inner-houſe, or in the Hand- 
No (which of the two the Preſident pleaſes)are 
WOallPd any Seffion- Day exceptingSaturday,which 
is ſer a part for Hearing and Adviſing Cauſes, 
here a Parties Oath, or any other Mean of Pro- 
ction, is mark'd clear, after diſcuſſing where- 
f, the Lords call the Roll of concluded Cauſes. 
In order to have a clear Probation ſummar- 
Ny adviſed, the Cauſe muſt be put into the 
Noll appointed for Cauſes which are to be 
ſummarly adviſed, and this Roll muſt be poſt- 
loa, upon the Seſſion- Houſe Wall, on the Fri- 
Hay Night, that the Advocats, being timeouſly 
dvertis'd, may be duely prepared for Pleading. 
The Rolls of Advocations and Saſpenſions, 
{nd that of ordinary Actions, for the Qutter- 
Vouſe and Taner-houfe, and alſo,” the Roll f 
Cauſes to be prepared, with the Roll of conclud- 
ed Cauſes, are every Manday morning affixed 
n the Wall of the Seſſion- houſe, and a Coppy 
s, without the Barrs, and another within 
Phe Borrs, poſted on the ſame places of the 
e * 2 Houſe 


— act 


— d 
. 6 
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Houſe, where the Rolls of Ordinaries are put. 
Tho' in the Vacation, or Intervals between t:. 
tlie Seſſions, there is no Judicial Proceeding, 
yet that the Leiges may not be deſtitute of al 
Remedy, and want occaſion for paſſing com. 
mon Bills, for Letters of Advocations from In. 
Feriour Courts, which ſit in the Vacance, and 
for Letters of Suſpenſions of unjuſt and infor. 
mal Decreets, the Lords of Seſſion, before they 
riſe, Eſtabliſh Ordinaries on the Bills, during 
that Vacance, and they Recommend to the 
Lords, to attend their Reſpective Turns in the 
Vacance, and in this part of their Office; the 
Att of Parliament 1693 takes not place, for on 
Lord ſerves for another, asOrdinary on the Bills. 
Theſe Bills are preſented, and conſidered, 
each Tueſday and Tharſday, in the Seſſion 
houſe, betwixt 10 and 12, and any fingle O- 

| adinaty, may pafs or refuſe, all ſorts of Bills o 
Advocation and Suſpenſion, except that in pal. 
ſing Brlsof Advocation of Proceſſes before the Aa. 
mirality Court, & of Suſpenſion of their Decreets,or 
of Decreets of the Lords in foro, that is, where 
there is Compearance, according to the Rega. 
tations 1672, there muſt be three Lords preſent 
in timè of Vacance, to approve of the Reaſons 
of Saſpenſion, and in time of Seſſion, theſe Rea 
ſons muſt be reported to the Whole Lords in 
In time of Vacunce, when a Bi of Advoca- 
tion or Saſpenſion is ordained to be ſeen and 4» 
ll en fore hes ſwer a 
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put. ſwer?d, and when Proceſs or Execution is ſiſted 
ween till a certain Day, which falls not within that 
ding, Ordinary's Week, the Bill and Anſwers come to 
of ali be conſidered by the Ordinary of the next 
Week, but in Seſſion time, to whatever Ordi- 
nary a Bill is preſented, the ſame with the 
& Anſwers, remain ſtill before him, till the Ler- 
ters be expede, or the Cauſe be diſcuſſed. 
That Juſtice may be impartially Admini- 
ſtred, all Solicitations are forbidden, and ſeve- 
ral Acts of Seaerunt have been made for that 
end, the cheif of which is, That in November 
1677, and maketh mention, That, The 


that by ſeveral Acts of Sederunt, they had 
formerly prohibited, all Solicitations in Cau- 
* ſes depending before them, whereby Parties 

*did endeavour, and expect favour, by the 
Credit and Moyen of themſelves, or their 
Friends interpoſing with the Lords, and per- 
* ſonal reſpect, not relating to the Cauſe, 
, oi to the great diſcouragement of others, 
zhereſl who had not the like Friendſhip, or Moyen, 
Regul * and to the great trouble of all, conceiving it 
eſeni their Intereſt, and that it might be looked on 
aſon as a ſlight or negleQ, if they did not upon all 


Rea - occaſions, by themſelves or their Freinds, 
as in ſolicite the whole Lords, at their Houſes 


lying ſcatter'd thro? the ſeveral parts of the 
City, imagining thereby to have much pro- 
„. moted their Intreſt, and pay d reſpect to the 
verdi, —ÞJ— — 


Lords taking to their ſerious conſideration, 


Kxit I be preſem State 
Lords, who have no regard, but are troubled 
vith ſuch Solicitations, it being their Duty, 
Land deſign to do Juſtice to all Impartially, 

_ © without reſpect of Perſons. Notwithſtanding | 
of which Acts and Endeavours of the Lords a-} 
© gainſt Solicitations, the ſame have been revived 

© upon-pretence of giving Information in theTaule; 
But now ſeeing written Informations are be- 
come ordinary: And that all that ought to be 
Repreſented to the Lords, in any Cauſe, may ea- 
ſily without trouble be done by written Infor- 
mations ſent to the Lords, by an Servant which 

© they will heartily accept, and will not fail to 

© peruſe; And finding it unfeſable, to hinder 
Solicitations, ſo long as they admit of Verbal In- 
formations: Therefore the Lords did by that 
Act Declare, That they will admit of no Solicitati- 
on, or Verbal Information in any Cauje depending, 
or that ſhall depend before them, during the depen- 
Gance thereof, either by the Parties themſelves, or 
| by any other Perſon : And to the end the ſame 
© may be effeQtual, againſt all importunity, the 
ſaids Lords doEnatt and Declare, That it ſhall 
be a relevant Reaſon of Declinator againſt any 
* of the ſaids Lords, ordinary or extraordinary, 
that they have received, or hear*d any Solici- 
tation, or Verbal Information in the Cauſe, 
during the dependence thereof, but upon the 
| * firſt obſerving, that the Matter offered to be 

| * ſpokento them, did bear or import any Soli- 
citation, or Verbal Information in — 
PR 1 ; icke e ee be Ce 
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depending, if they did not uſe all the Means 
to ſtop, or withdraw to hear any further ther- 
« of, or in caſe any Solicitation or Informa- 
tion in a Cauſe depending, be offer'd by 
© a Miſſive Letter, if they 4 not preſent the 


ſame to the Lords. Likeas the Jaids Lords do 
e triftly prohibite, all Advocats, Clerks,” Wri- 


ters and others depending upon the College 


of Juſtice, or their Servants, to offer to any 


© of the Lords, any Solicitation or Informati- 


on by Word, or Letter, but only by writ 


© ten Informations, Bills, or Tickets for calling, 
© under the pain of Deprivation, and being 


+ ſecluded from the Houſe, excepting the 


Clerk of the Proceſs, for clearing any Inter- 


locutor or Minute in the Cauſe. Leikeas the 


aids Lords do declare, That if any Party, or 


© others of the Leiges, offer any Solicitation 


or Information by Word, or Miſſive, that 


| © they will amerciat them as follows, viz. E- 


very Nobleman in 300 Merks Scots Money, 
*every Baron or Knight in 200 Merks Scots 
every other Heretor, Gentleman, or chief 


| © Burgeſs, in roo Pound, and every other per- 


* ſon in a 100 Merks toties quoties, to be ap- 
* plyed for the uſe, of the Poor. And it's therc- 
* by nevertheleſs declar'd, that the Verbal In- 
* formation of any Party or other Perſon for 
him, when requiPd or allow'd Judicially, 
* or before Auditors, in Dyets appointed for 
both Parties to be hear'd, or before the Or- 

gr « dinary's 

d 


nxt I be preſent State, 
5 dinary's upon the Bills, in relation to the, 

© paſſing of Bills of Suſpenſion, or Advocati - 0 

on, or before any of the “Lords, to whom either 5 

_ © by conſent of Parties, or by Appointment . 

or Recommendation of the Lords, an accom- . 

© modation in any Proceſs is refer'd, is no. J. 

_ + ways:liereby prohibiten. 

Por rendering this Act againſt Solicitations , | | 

effectual, the Lords, by an other Act in De- W 


cemberc 1679, conſidering, that ſome perſons - fr 
were fo bold, as to venture to Solicite them. 
in their Actions, and they being reſolv'd, . 
hat 0 laudable and neceſſary an Act ſhould, e 
be made effectual, Therefore, They deW. 0 
clated, when any Proceſs now depending, . dr 
or which ſhall hereafter be intented be- 11 : 
fore them, comes to be adviſed, they 155 
will purge themſelves concerning re-. fo. 


© ceiving any Solicitation, or verbal Informati-. 7 
on in the Cauſe, if it ſhall either be deſir'dſ . A. 
« by the Parties, or mov'd by any of their, 
on Number, and that they will delate the . *P 
'* perſons who do Solicite, or verbally Inforn, by 
them, that they may be puniſhed therefore, 5," 


C 
And in November 1690, the Lords of Seſſi. , = 
on, taking into their Conſideration, the great, ou 


Inconvenience of Solicitation, which creat , 
Diffidence in theſe, who have not Acquaint , ; ? 
* ance, or Friends, to recomend them, that they. 2 
are not equally ſtated, & puts them to a Ne- 


* 8. 0 
cCeeſſity, to go to every Lords Lodging, imagin- , Is 
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| e ing that if they do not, the Lord Ordinavy may 
© think that he is either diſpiſed, or diſtruſted, 


© which is a Slavery upon the Lejges, upon the 
© Lords, and upon the Lawyers, who are fre- 
c quently urged by their Clients, to go with 
© them, or for them, to Solicite the Lords: 


W © Therefore, to prevent ſo evil a Cuſtom, 


© which is contrary:to ſeveral Acts of Sede- 
© runt, and contrary to the moſt Civil Nations 
Abroad: The Lords did renew and en- 
large the Adds of Szderant againſtsSolicitati- 
on, and becauſe they found the cheif Occaſion 
© of Solicitation, is, the Pretence that the Leiges 
© chink they are not ſecure, that the Lords get 
* their Informations, unleſs they deliver them in 
© to their own hands, and thereupon take occa- 
© fion toSolicite; For preventing whereof, and 
© for eaſing the Leiges themſelves, and the 
Lamers, they according to the Example of 
the moſt famous Judicatories Abroad, have 
appointed Boxes, for every one of the Lords, 
© to ſtand on a Baxł in the Seſſion-Houſe, from 
* Two aClock in the Aﬀrernoon, till Four, each 
Box having a Slit, in which the Informations, © 

* of Bills may be let in, and cannot be drawn 
out, until the Box be opened, the Key where- 


* of, is to be keep'd by every Judge himſelf, 


and to be committed to no other, and each 
Lora, is to ſend for his Box at Four, that he 
may have competent time to peruſe all the 
* Juformatjons therein, and ta cad fame, 

| TREE. „the 


— 
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© the Citations alledged within theſe, where . 
by none of the Lezges can be put to trouble, | 
* to attend any of the Lords, for giving their 
Informations, Bills, or Anſwers, Therefore the 
Lords did declare, © That they will receive 
no Informations, Bills, or Anſwers, any other... 
* way, and that the receiving of the ſame, M2. 
* any other way, ſhall be holden as Sollicita- 
tion, except theſe Lords who are to Report, Nsir 
© who may receive the Informations of the re 
Parties, being delivered to the Clerk to the Al. 
Proceſs, and by the Clerk with the Proceſs, M44: 
© to the Reporter; And becauſe Parties doWSir « 
frequently forbear to give Informations n 
© through Negligence, or of purpoſe to ſee Sir 
their Adverſaries Informations, before they 
© make their own: And likeways, the Loras 
© ſometimes are ready to Report, when they 
© have received Informations, whereby the reſt 
© of the Lords are uncertain, what will be 
© Reported every day, and are neceſlitated to 
read, much more than they needed; There- 
© fore it is appointed, that every Reporter, 
© ſhall before Four a Clock in the After. 
© noon, put a Note in each Box of the Par: 
ties, whoſe Proceſs he is to Report the nex 
«© day. Lone | 


t 
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Meeting, are in uſe, to ſign Writ of Reſola j1/;1, 
tian, faithfully to obſerve their own Ac Tig 
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TheLords of Seſſh jon, & the Date of their Aamiſſon on. 
Ordinary Lords. 


Berwick Lord Preſident of ! Jan 7. 1698 : 


the College of Juſtice. 


Baroner. 


Sir Jobn Maxwel of Pollock Ba- 


6 : 
Alexander Lord Polwarth. | Nov. 7. 1704 
Adam Cockburn of Ormiſtoun. Jan 31 1705 


Sir Gilbert Eliot of Minto Baro- 
net. June 28 1705 


Baronet, {+ July 23 1706 
Mr. James Erskine of Grange, March 18, 1707 

made Lord Juſtice Clerk, uh 22. 110 
Mr. John Murray of Bowhil, June 7 1707 


Mr. Dongal Steuart of Blan hal June 7 170g 
Sir Francis Grant of Cullen Ba- 


ronet. . Juue 10 1709 
Sir James Mackenzie of Royſoun 
Baronet. June 7 1710 


David Erckine - Dan. 
Extraordinary 1 


James D: of Queensberry & Dover. Jan: 3. 1693 
Wiliam Marquiſs of Annandale, June 26.1696 


nh Now, 8 1710 


Hugh Earl of Loudoun. Feb; 7. 1699 
Arghbald Earl of 1/la, June 1, 1708 
5 Taree 


Feb. 17 1699 1 


iii Tube preſent State | 


1 Three Examples of the Form o "the Ralls F 
 Ordmarees i in the Se lon, 


o 
Jan: 2. 1711. 

| Outter-Houſe 1 Lord 1 
Bills. Lord Funtainhal. 


. Lords Reporters. Tus! 
Tueſday Fountainh:l and Pollock, Wer 
Wedneſday Polwarth, and Ormiſtoun. Thu 
Thurſday Minto and Forglen. PFrid 


yy Friday Lord Jaftice Clerk, and Bouhil. 
Oradinaries from ꝙ to 10. 
Tueſday Arniſtoun. 
Wedneſday Dun. 
Thurſday Rao ſtoun. . 
: Friday, 8 Dun. Laſt Weeks Ordinary i in Frid 


ns the Outter-houſe, | Satu 
Ordinaries from TO, tO II, to 12. 1 8 
Tueſday Pollock Polwarth. Ora! 


Wedneſday Ormiſtoun Minto. 

Thurſday Forglen Lord Juſtice Clerk. 

Friday Bowhil Blairhal. 

Saturday Cullen Royſtoun. 0 
On Oaths and Witneſſes Cullen and Royſfous “ 


Priviledg'd Reporter Dan. bn 
On the Concluded Cauſes Blairbal. Fo P 
= 


of « the College of Felice X 
1 1. 


5 Jen. 9 1711. 


Oatter- Houſe, Lord Hunt unhal. 
Bills. Lord Pol lock. 
Lords Reporters. 
Tueſday Blairhat and Coley. 
. Royfloun and Dan. 
Thurſday Aruiſtoun and Rapid 
Friday Pollock and Polwarth. 
VVV from 9 to 10. 
Tueſday Cullen. 
Wedneſday Blairhal. 
Thurſday Bowbil. 


Friday Arniſtoun laſt Weeks Ordinary in 
Saturday the Outer. Houſe. 


Ordinaries 1 10 10 11, to 72. 
Tueſda * Dun. A ri ſtoun. 
Wedneſday Pollock, Polwarth, 
Thuriday Ormiſtoun Minto. 
Friday Forglen Lord Juli ice. Clerk 
= Szrurday Bomhil Blairhal, 
on Oaths and Witneſſes. Rozfloun and Dun. 
Priviledg'd Reporter. Blarrbal, 
On the concluded Cauſes. Callen. 


IL Il 


5 Gen, Lord Pollock. 
Bills Lord Polwarth. 
Lords Reporters. 

Ormiſtoun and Minto. 


Tueſday 5 
Wedneſday Forglen and Lord Juſtice Clerk. 


The preſent State, 


. 


441 


16 17H, 


| Thurſday Bowhil and Blairhal. 
N 


Cullen and Roy ſoun. 


Ordinaries from 


Tueſday 


Wedneſday Forglen, 


Saturday 6 


hv 


Saturday 


Thur ſday Minto, 
Friday 


Cullen 
Wedneſday Dan 


Forglen 


Priviledg'd Reporter. 
On e Cauſes. 


. Seflzon, 


r0 


Noyſtoun 

 Arniſloun 
Thuriday Fountainhal Polwarth 

Ormiſican Minto 


Lord 


j 


2 


10. 


Lord Tuſtice 0 101. 


Lord Fountainhal laft weeks 
Ordinary &c. 


Ordinartes from 10, to 11, to 12. 
Tueſday 


Juſtice Clerk 
On Oaths and Witneſſes Dan and Ormiſtoun 
Forglen 
, "al 
It is to be obſerved, that the Ordinary in 
the Out ter- Hou , has no place at the Side Barr, 
during the Week he's at the Outter-houſe-Barr. 
Next, that upon the laſt Eight Days of the 
there are no Orainaries in the Outter- 
hue, lor juaging the Cauſes i in the Rolls of 
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Suſpenſions & c. And of Ordinary A ions, 
neither are there any Ordinaries at the Side- 
Barr; But that the Lords come out in their 
Turns, beginning at the Sexzor, to judge, the 
Cauſes in their Hand-Roll, tor the ſpace of 
an Hour viz. from 9 to 10, to 11, to 12. 

And laſtly, That the Lord Juſtice Clerk, vho- 


ever he be, is deſign'd by his Office, and not 


by his Eſtate; And that the Lords of Seſſion 
take place on the ſeverall Benches, according 
to the Prizrity of their Admiſſiun, and not ac- 
cording to their Dignity, by Title, Birth, or 
Office in the State. — PD 5 
The Ordinary Lords of Seſſion, are appoint- 

ed and Named in their turns to be Audi- 
tors in Actions of Compts of Reckoning, not in 
the order of the other Rolls as above; But in 
the Order they ſit at the Bench, and in which, 
the Votes are Collected by the Preſident, thus, 


CV 
Fountainhal D. of Queensberty 9 
Minto © M. of Annandale 10 
8 rl Earl of Loudon 11 
1 — E | | 
Cullen 7 hs ba 


The Table for the Regi- | 
ſter and Clerks of = 80 Pol war th 14 


Inner- houſ. Iuſtice Clerk 15 
- -.-.- Þ-Blairhal-- 18 


Royſtoun / 


23 


The Barr at which the Advocats Plead. 


| _ ET 
* * 


Wollocck 13 


XXII The preſent State, 
It is to be Obſerved, that the Extraordi. 
ner) Lords are never in the Onter-Houſe, 
nor are they put into the Rolls, for they are 
not bound to attend the Seſſion, but when they 
pleaſe; they come to the Inner- Houſe to Rea: 
ſon and Vote with the Ordinary Lords, with. 
out ever having the trouble of Judging alone 
in any Buſineſs whatſoever, as the Lords Or. 
JJ eg Os 3 
| Moreover the Lords, conſidering how expe. 
_ dientand neceſſary it is, that they duely and 
punctually attend every Seaerunt, in time of 
FSeſſion, and alſo in their Turns in time of Va. 
tauce, and tor the better Diſpatch of Buſineſs, 
that a conſtant and fixed Rule be eſtabliſhed, 
Did therefore by an Act of Sederunt, Decem. 
ber 25 1708, Ordain, -The Lords preſent at 
s their fitting down in the Morning, after the 
“ ringing of the Seſſion Beil to be marked in 
© the Sederunt Book, and if any of their 


Number be then abſent, and come in after 


their entering upon Buſineſs, they ſhall be 


marked by themſelves, and that if any of 
© the Ordinary Lords remove out of the Se/- 


£c ſion-Houſe, before the Oraiary time at 12 4 
Clock. that his Removing ſhall be alſo mark. 


ed and he thereupon held as wholly abſent; : 


and the ſaids Lords, did Enact aud Declare, 


© that ſuch as come in after the Lords, are ſet 


and entered upon Buſineſs, ſhall loſe the 
the Sum of 10 Shilings Sterling, and ſuch 

— SETS 7 
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as are altogether abſent, or ſo reckoned as 
iſe, MW * aforeſaid, [hall loſe the Sum of 40 Shillygs = 
are Sterling for each Sederunt: And likewite, 
ey for the better Diſpatch of Buſineſs, as ſaid 
ea. Nis, and becauſe in time of Vacance, many Bills 
tl. of Saſpenſion, and all Liberations, did require 
the Attendance of Three Lords: Therefore, 
The ſaids Lords did ordain, that the Ordi- 
&©nary on the Bills for the time, do attend at 
5 leaft Tueſday and Thurſdzy weekly, and that 
the Ordinary for the Time, and for the ſub- 
© ſequent Week, do attend at leaſt each Thurſs 
© 14;, for diſpatching ſuch Bills, as requig 
© Three Lords. Aud the. ſaid Lords did alſo 
Or dain, the Clerks to the Bills, to keep an 
exact Journal to be delivered unto the Clerks 
of the 8% n, and to be Recorded in the 
« Byoks of Sederunt, the firſt Meeting of the 
© enſueing Seſian: Aud the ſaids Lords did 
Ezgact and Declare, that the Ordinary upon 
the Bills for the Time, who {hall be abſent, 
"fall loſe 20 Shillings Sterling for each Days 
« Abſence, and that each of the other Lords 


% 4 $ 


© ſhall loſe 40 Sbillinzs Sterling for their Ab- 
*ſence, every Thurſdays Meeting, and or- 
Adain the Clerk to keep exact Abreviats of 
© the Diets, in which any pf the ſaids Lords 
are late, or abſent in Seſſion or Vacance re- 
ſpective, and deliver the ſame to the Lords 
Collectors, at the End and Beginning of eve- 
* ry Seſſia, that the Deductions may be made 
1 »  HXXXXF- : 6 ac- 
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XxxIV The preſent State, 
* accordingly, and the ſaids Sums deduced 
to accreſs to, or be divided amongſt the Re. 
manent Ordinary Lords, and the Collecto 
to be accountable therefore; And Declar 
*ed, that they will admit of no Excuſe in 
© the Pre miſſes, for whatſomeyer Cauſe orOc 
* caſion,except only when they were called by 
the Government, or neceſſarly abſent upon 
© the Account of the Death or Sickneſs o 
ſome near Relation made known to, and 
© allow'd of by the Lords, or while they art 
 * neceſſarly detained by their own Indiſpoſi4 
© tion or Sickneſs, with this further Excepti 
© on, That in time of Vacance, the AbſentLordf 
may preyail with another to attend, and 
ſerve in his Room: And they Ordain'd, the 
Lords of Juſticiary, during the Monethl 
_ © they are in Circuit, to be paſt over, and the 
next in courſe to officiat in their week. 
The Lords of Seſſion, as Commiſſioners ap 
pointed by Parliament, to judge Proceſſes of Plan. 
tation of Kirbs, Valuation and Sale of Tythes,ob- 
/// / 
All Sammonds before this Court, after they are 
Seen andReturn's by the Advocatsfor the Parties ko 
are ExrolPd in a Book of Exrollment kept by the. 
Clerk of the Court, who every Munday dur: 
ing the Seſſion, affixes, upon the Wall of the 
Ouatter- houſe and Inner-houſe, a Roll of they. 
Cauſes, to be call'd that Week, according aq _ . 
the ſame ſtand in the Book of . Seflin 
On. = — with “ 
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Re without preferring one to another. This R 
Ao Eontains. I. Ordinary Actions. 2. Acts tobe 
rA. 3. Cauſes to be prepared, And Laſtly, 2 
e in concluded Caaſes. 


And the Lords in a full Body, proceed to 
iſcuſs Proceſſes in the Order, and as they 
and in the Rol, without paſſing over, or 
anticipating any Cauſe. : 
For Judging Cauſes, that belong to their 
ommiſſion they meet, each Medneſday, pun- 
Ktually at three in the Afternoon, in the In. 
Wrer-houſe of the Seſſion. 
| About an half hour before the Meetio 
he Clerk of Court, calls Summonds, & ering, 
he Compearance of the Procurators for the 
Parties, either Purſuer or Defender, as Clerks | 
| F Seſſion 8 
In preſence of the whole Lordi, the Acts 
in Proceſſes are call'd, Witneſſes make Faith, 
the Term is circumduceu, and Aviſandam 
made with the Probation. 
There's no Ordinary to Bills, for there's no 
occaſion for ſuch, as before the Sein. 
The Lord who is Ordinary in the Outter- 7 5 
houſe in the Seſſion, is for that Week Ordinary 
to kg and Witneſſes, before the Commiſſi- 2 
on &c 
When Aviſandum is made with a tete 
lit is remitted to an Ordinary to prepare the 
Fame, and the Lord Ordinary to the Bills in 


Seſſion, is, for that Week, appointed t to pre- 
NNNNX& 2 Pare 
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XXXVi I)be preſent State 
pare, and make a State of the Proceſs in this H aecul 
z T 8 
The Lords have prohibited Sollititations in with 
Cauſes judged in this Court, and they, as Com. Speak 
miſſioners, did fign the like Reſolve againſt So. and 
licitations, as they had done in the Sion. N. 
The Informations, or Petitions, relating to Gent 
| Cauſes in this Court, are put into the Boxes of S:44) 
the Lords, on Treſday Afternoon, being the who, 
Evening preceeding the Day, on which theſed tc 
33WWW 5 
Purſuant to an Act of this Commiſſion, the Laws 
Clerk, every Tueſday Afternoon, hath a Box are c 
for receiving Bills, Anſwers, and Informations The 
relating to the Proceſſes, and he is diſcharg'd, the 
to preſent to the Lords, any Bill, Anſwer or In- der t 
formation, Which is not ſo put into his Box; to tl 
However, Bills relating to Ads, or Decreet: Priv 


| ready to be extracted, are excepted. Petit 
„ EE 8 | N Lam, 
„ | of th e 8 Adwvocats. 40 


"HE Advocats compoſe a Body, called] eithe 
the Facalty of; Adwocats,and they are the the 
only Procurators and Perſons, qualified may 
to Plead before the Lords of Seſſion, who ne: Qu 
vertheleſs in diverſe Caſes and Circum ſtances, the 
allow the Parties themſelves to Speak, eſpeci-] bein 
ally, when the Diſcourſe is I»formation of the | of 1 
Matter of Fact; But few Perſons who are not | F 
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of the College of 7 Mice. . XXXvVii H 
Knowing they may bein other Reſpects „can ; 
with all the requiſite Aſſurance and Firmneſs, . 


Speak to purpoſe, before ſo Auguſt an Auditory, 


and fo it rarely falls out, that Parties do Speak, © 

None are admitted Advocats, but ſuch 
Gentlemen, as have ſpent many Years in the 
Study of the Laws, either at Home, or Abroad, 
who, when they conceive themſelves qualifi- 
ed to Practiſe; They,by Petition, Repreſent to 
the whole Lords, that they have Studied the 
Laws, and being delirous to enter Advocats, 
are content to undergo the accuſtomed Tryal. 


The Deliverance on this Petition, is, to remit 


the Petitioner to the Dean of the Faculty, in or- 
der to his private Tryal, which being brought 
to the Dean, he again remits the Party to the 
Private Examinators,who appoint a Dyet tothe 
Petitioner ,& Examine him, either in the Scots 
Law, or in theCivil Lam, according to the Tenor 
of his Petition; For it is to be obſerved, hat one 
is ad mitted Ad vocat, upon his Underſtanding the 
Roman Law alone, without being Examined, 
either in Common or Femdal- Lam, or even in 
the Manicipal- Lam of the Kingdom, and he 
may alſo be admitted, upon his being found 
Qualified, after a Tryal of his Knowledge in 

the  Municipal-Laws of + Scotland, without 
being Examined in the Civil, or any other kind 
V EA 


* 0 


For trying of Intrants, there are Nine Ad- 
vocats appointed Private Examinators in the 


Ci / 
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Civil Law, among whom the 50 Books of the 
Digeſts are divided, and each of the Examina- 
tors propound Queſtions Relative to the Titles 


in his part, and raiſe et aims in the ordinar 
Way of Diſputation. 


27 nN * 22 — 

— — — — P EL ILSS Gund : 

5 — — 2 * - : 3 * ms - — on — ws 
* * 2 2 — * 

9 


= mr, 
— 
ao 


— gen yt, = ng 3 ry 
ene. 2 5 * 
27 Tl 4 TIA 

— enced 

_ —— — ; 


Day appointed for the 
before the whole Lords at their down-fitting 


Xxxviil 


The ot ent State, 


If the Intrant crave to be Ease on the 


Scots Law, Two Aavocats, of the moſt Expe- 
rienced and Learned in that Law, are appoint- 


ed to concurr with the other Private Exami- 
nators in this Tryal, 


The brave” being found by the Private 
Examinators ſufficiently qualified, They recom- 


mend him to the Dean to Affign to him a 


Title for his Pablick Tryal, which the Dean ac- 
cordingly does, and if he is Examined in the 
Civil Law, he's ordained to compoſe in a com- 
petent ſhort time, Theſes upon the Title Af- 


ſigned, which he Defends publickly, and be- 
ing, after that Tryal, found qualified ; The 


whole Faculty recommend the Intrant to the 
Dean, to aſſign a Law in the Title, which was 


the Subject of his Theſes, for his Leſſon before 
the Lords. 


On this Law or any Paragraph thereof, the 


Intrant Forms a Learned Diſcourſe which, on a 
purpoſe, he rehearſes 


in the Morning: After which, the Lords receive 
him to be an Advocat, Adminiſter to him the 
Oath de fideli Adminiſtratione, & the other Oaths 


f appointed oy bag State, as Oath of Aledgance, 


, &c. 


Of the College of Juſtice. xxxix 
| &c. And this Interloquitor of Admiſſion is writ- 


dhe ten on the back of his Bill, after the ſeveral 

Hes others that relate to his Private and Publick | 
nar | 7771s, and upon all an A of Aamiſſion is 

VVV 

the Theſe who are admitted Advecats upon an 
epe· Examination in the Scots Law pals in the ſame 
ar. manner as the Czvilians do, except, that they 
ui. rehearſe not before the Lords a publick har= 


rangue, upon a Title of the Law as the others 


8 The Admiſſion by a Tryal on the Civil Law 
1 ais looked on to be the molt Honourable, and 


makes the Intrazt to be more reſpected, than 
the theſe who paſs upon Scots Law, 
Every Intrant upon Examination in the Ro- 
Af. 1a» Lam payes 500 Merks for the uſe of the 
be. faculty, and 45 Merks for the uſe of their Poor, 
Phe and theſe who are admitted upon Thal in the 
the Municipal Law pay 1000 Merks, and go Merks 
for the Poor. V 
This Money is pay ed to the Theſaurer of 
the Faculty before they can be admitted to their 
the Private Trial; For the Theſaurers Diſcharge 
mult be ſhown to the Private Examinators, it 
ſos is rather Conſigned than given to the Faculty: 
For if the Iatrant be not Admitted, either 
| through Deceaſe or changing of Reſolutions, or 
the | the like, then the Money is reſtored, albeit 
+; | the Party hath paſt both Private and Pablick | 
ce. | l; But if he be once Admitted, though he 
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ſhould dye the next Day, it is ddely acquir- 
ed to the Pablick Uſe of the Faculty, 

The Benefit got by this Admiſſion, is, that 
the Party may not only Plead all Canſes What- 
toever that come before the Lords of Seſſion, 
either in the Inner-houſe or Outer:honſe, but is 
oy jure quabſed, without any further Tryal 
to Plead before all the Courts of the Kingdom 


I n 
my either Civil or Criminal, Superior or Inferior, 


which is a Priviledge allowed- to no others; 

For none, but theſe Advocats, are allowed to 
Plead befor e the Parliament, and Committees 
thereof, The. Lords of Privy Council, Exche- 


Auer, and Jaſtite Court, and, if they plea ſe, 
. . may Pleas before the Commiſſars, 8 Het Or 


other 1-ferior Courts, which none others are 
allowed-to do, except they have ſerved a com- 
petent time in theſe Conrts, and be found, by 
theſe Inferiour Judges, ſufficiently Qualified, 
The Advocats are ſubject to the Authority 
Ps Lords of Seſſion, who from time to time 
preſcribe Rates for their Conduct, and make 
Ads directing them in their Duty, for Non. 
Obſervance of which, or for Malwerfing in their 
Office, are Cenſur*d, Haba, or Debar'd, and put 
from their Employment. The laſt 44 b of Sede- 
runt made to this end is in December 1710, Re- 
viving another Act Feb. 6 1692, which is men- 
-tion'd in the Form of Proceſs 


6ther'in Print, or Write, have the Advocats 


5 8 : © Names 


5. Go. And further | 
Ordaining, That all Petitions, Anſwers,and | 
Informations, given in to the Boxes, whe-| 


Offidte Cullgge of Juſtice. xli 


nir. Names ſubjoined thereto, who ſhall be look'd 
WF upon as the Drawer thereof, and anſwer- 
F able for what they may contain. And like- 
iſe lyable to the Cenſure, in the 23 Article of the 
Regulations 1695, whereby it is ordered: That 

for remeeding the abuſe of the multiplying 


hal of Bills, and of their ſuperfluous length: The 
om Lords, ſhall upon occaſion, as they find any 
ior, Bill to be groundleſs, or, in its length, ſuper- 
ers; fluous and Litigious, Fine the Advocat, 
1 ro Subſcriber, and Party in ſuch a Pecuniary 
tees Mulct to be inſtantly payed, as they ſhall 
che. ¶ judge reaſonable. And by the ſaid Act in De- 
a ſe, cember 1710, The Lords have Ordained, That 
or all Reclaiming Bills, have the date when gi- 


ven in, and bear the date of the Interloqui- 
om-W tor Reclaim'd againſt, whether of the Inner, 
by gor Outer-houſe : As alſo, They have Diſ- 
fied. charged all Printers, to Print any Petition, 
7111 Anſwer, or Information, without a fign'd 
ime Warrand from an Advocat, whoſe Name 
akeW* they ſhall Print at the bottom thereof. Aud 
Von. Wit is by that AF Declared, That the Lords 
heir e will pronounce no Interloquitor, nor Delive- 
put rance, upon any Information, Petition, or 
de- Anſwer given in, otherwiſe, than is above 
Re- * Ordained. . 
en-] The Advocats wear in the Seſſian. houſe a 
ther Þ Black Gown, and attend in a large ſquare A- 
and f rea opoſite to the Bench of the Outer-houſe, 
Wich is called the Barr, fenced by Rails, the 
re Door 


— ͤ ͤn—ren non id 


d 


1 The . State, 
Door whereof is kept by a ee in a Bla: = f 
_ Gown,carrying in his hand a Barton, tip'd with 
Silver, who is to let none into the Barr, ex 
cept Advocats, Writers to the Signet, and othen 
whoſe neceſſary occaſions call them there 
nor can theſe, warrantably be admitted, with 
out order of the Dean of Faculty, or of thoſe apy 
pointed to direct the Barr-Kyeper : An Aawid 
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cat may have as many Servants as he pleaſe 1 
though only one, has the Priviledge of a Men Th 
ber of f the College of Juſtice, That theſe Ser called 
wants may be at hand, when their Maſters Call Irm 
there are Desks and Lofts made for them Av 
ſtand in, where they hear what Cauſes arWFall F 
called by the Macers, in order to call on theil uten 
Mafters, and to take notice What! is done iſmatte 
the Caaſe. Be 


The Fees given to Shoots are variou: etair 
ſometimes more, ſometimes leſs, and this dif jon, | 
ference, is not founded on the 1ntricacy, or ea And, 
neſs, or other quality of the Cauſe, but is deri on all 
ed from the. Quality of the Perſon, the laſt Ri ratio! 
gulation of their Fees is, in the year 169 in me 
Thus. 9 

For the Conſultation, Pleading thereon, anf Serwa 
drawing Bills, upon any Interioguitor in tha Aﬀai 


Pleading, there be yes. at molt r 
and t 

Tl 
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Bla f A Nobleman ꝙ Rix Dollars of 2 Gui- 
RE ML 
A Baron or Knight 4 Rix Dollars, 
ys or 1 ' Guinea. 5 
Any . other. Genen br 
chief Burges 4 Rix Dollars of 1 
Guiness, i . 
All the reſt of the Leiges 3 Rix Dollars. 
A Rix Dollar was then 4 //. 10 4. Sterling. 
There ſhall not be above Three Advocats 
alled to the Conſulting, and Drawing the In- 
Formation after Diſpute to the Lords,and to the 
m tWAivocat who draws the ſame, may be given a 
sS arWWull Fee, and to the other two, one half thereof, 
thei gut no Regulation hitherto being made in this 
ne ihmatter, it has continued in long Obſervance. 
Beſides theſe Payments, many Aavocats are 
retain'd by their Clients, and get a Tearly Pen- 
s Cif;oz, tho? the Client have no Law Buſineſs ; 
e And, this is given to enſure the Aavocar to be 
geri on all occaſions for the Party, and in Conſide- 
ſt Ha ration of a Prudent Advice and Counſel, given 
169 /in managing the Clients Ordinary Affairs. 
Generally ſpeaking, every Advocat has two 
| Servants, one Who takes care of his Clients 
Affairs, and another who waits on his Perſon, 
The ordinary Fee of the Firſt, is, a Crown, 
| and the other gets an Half-Crows. 
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vants, was in former Times a Nurſery for Ad- 
voc ats, who then were firſt Servants, before 
3 FH a 
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The Body of the chief of Advocate Ser- 


Power to aſſemble in a Body and Meeting, and 


xliv T he preſent State 
they came to be Maſters, and they learned the implo 
Practice by managing Proceſſes, under their Poor, 
own Maſters, whereby they got Experience whicl 
which enabled them to give ſolid Counſel in in Pr 
Law, when they came to be Advocats, andi in the 
by the Regulations 1672, ſuch perſons as take 
on them the Name of Agents, being neither 
Advocats nor Servants to Advocats, are to be 
debarred the Houſe, and not to be permittedWFi 
to Negotiat or Manage Proceſſes; and by an Ad 
of Sederunt, February 26 1678, © The 
« Clerks of Seſſion, and their Servants, are diſ 
charged to give up, or lend out Proceſſes, or}: 
* Writs,except to Advocats, and their knownf 
r 1 . ö 
The whole Advocats have Liberty, and 


are in Immemorial, Uninterupted Poſſeſſion off 
this Privilege, and at thoſe Meetings, they 
not only Examine Intrants, and give the Votes 
in a moſt Impartial Way of Balotation; But 
alſo, conſider of Abuſes committed by any] 
of their Namber, or other Members of the Col. 
lege of Juſtice, in managing of Proceſſes, and 
cenſure their own Members: And as to others, 
they Repreſent to the Lords, theirGrievances, | 
and crave they may Redreſs the ſame ; They 
fine Abſents from the Meetings, in a ſmall} 

Pecauniary Malt, and can debar them till they 

pay, they have full Adminiſtration of the Mo- 
0 payed by the Iatrants, which is ordinarly 
| 0 | im- 


a — 


take 
ther] 
) bef 
ttedh 
Af 
The 
. Libr ary, Library- Keeper, and Private and P ab- 
4 lick Examinators, all Advocats and Members of 

the Faculty; They have two Servants, . who 

get conſiderable Fees, as their Under Library- 
Y Keeper, and thè Barr-Keeper, . 


But 
any 


and 
lers, 


nces, 
"hey 


mall} Geniuſes, and applying themſelves to diverſe 


they 
Mo- 
arly 
im- 
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imployed, in ſupplying the Neceſſities of the 
Poor, and in buying Books for the Library, 


which is already the beſt in North. Britain, & 


in Proceſs of time, may come to be the beſt 
in the Je, both by reaſon of the Namber, & 


Good neſs of the Books, for the Advocats be- 
ſtow yearly very liberally that way, and 
their Stoch is very conſiderable, and is dayly 
increaſing. „ 5 

The Faculty has ſeveral Office Bearers, as 
their Dean, Theſaurer, Clerk, Curators of their 


% 


The Dean, Theſaurer, and Clerk, are year- 


ly choſen, or continued in their Office, and 
Nine New Private Examinators, and Fifteen 
| New Public Examinators, are yearly Elected; 
| Theſe Elections are made, each Aniverſary 
| Meeting, which holds, the firſt Tueſday of Ja- 
Col. nuary: There are Three Curators, each of 


which is changed in Three Years, to make 


way to others; So that every Anniverſary 


| Meeting, a New Curator is choſen, which is 


deſigned, That, ſeing Men are of different 


Sorts of Studies, the Library may be furniſh- 
ed with the Beſt Books in all Sciences, which 
have a Tendance towards Kyonledge of the 
py . e 
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xlvi 
Law; The Advocats ſatisfy themſelves with 
few Books of Divinity, the Old Greek and La- 
tine Fathers of the Church excepted, & Church 


taken in, nor are they fond of the late Book 
of Meatcine, or Philoſophy, except ſuch as are 


| Right Reaſon , 


The preſent State, 


Hiſtory ; But all Sorts of Canon Lam Books are 


Ethical, and are Iluſtrations of the Laws of| 
ſome of the Modern Philoſophers, 


Gratuitons without any Salary, except the Li 


_ brary-Keeper and their Servants, who have a 
yearly Penſion, and ſo has the Barr.- Keeper, . 
not only out of the Advocats Stock, but out ol 
that belonging to the Writers to the Signet, 
and being once choſen, they are continued ink 


Office, guamdiu ſe bene geſſerint. 


Of the Lord Clerk of Regiſter.) 


"PF HE Clerk of Regiſter is appointed by i 


{ 


the Queen, in a Commiſſion under the 


Great Seal of Scotland, ne is called Clerk of S 
Her Mlajeſtie's Councils, Exchequer, Regiſter, 


and Rolls &c. And is One of the Eight Off- 


cers of State in Scotland, he is the Superiour 


Clerk over all, and was Clerk to the Parlia-F 
men, and Convention of Estates of Scotland, 

before the Union, He has the keeping of all 
the Records, (both publick and private) off 


' = 


and of Wature, which 
9 ha ve 
done to very good purpoſe. Theſe Offices are 


Scot la 
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Belle, 
Se ais 
the 
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Scotland, and appoints Deputy Clerks to feve- 
ral Courts of North. Britain, he nominates the 


Principal Clerks of Seſſion, the Principal Clerks to 
B-lls, the Keeper of the General Regiſter of 
Seafins, Reverſions, and Renounciations, and of 
the General Reziſter of Hornings, Inbibitions 
&c, both which are kept at Edinburgh: And 


S alſo, of the particular Regiſter of Seaſins &c. 


Hornings and Inhibitions, kept in every parti- 


cular Shire of Scotland, he gives to all the 


Kyepers, ſigned Books of Record, to write 


their ſeveral Mrits Regiſtred, he has a Deput 
ho is called Clerk to the Notars, who deliv— 

ers, to ſuch as are admitted Notars, a Protocal 
Z Book, in which they're bound to inſert Iiſtru- 
ments taken by them as Notars, but eſpecial- 
ly Inſtruments of Seaſin, and Reſignation, and 


hen theſe Bocks of Records, or Protocals are 


written out, he delivers new Ones, he from 


time to time calls in all the Records, and puts 
them in the Caſtle of Edinburgh, or in a Room 


below the Seſſian-Honſe, which are the Repo- 
ſitories of all the Records of Scotland, of which 


| an [nventary was in the Year 1676, made by 
the ſpecial Order of King Charles 2d. and 
| conform thereto, the Regiſters were delivered 
by Sir Archbaid Primeroſe of Caringtoun then 
. Clerk Regiſter, to Sir Thomas Marray of Glen- 
| aotck,at his ſucceeding him in this O ice, conform 

to which, the Additions that are made from 
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time to time the Records of Senne are dell W of 


vered to each Clerk Regiſter, at his entering 
in this Office. 


of the Clerks of . & 


Th an are ſix Principal Clerks of thd 


thereafter, by one of the Clerks Servants apy 


power to Appoint Under Clerks, or Clerks} 
ſeveral Offices. 

following Rule in admitting Clerks of the} 
Seſſion, That no perſon be admitted Clerk in 


Writer to the Signet, and has ſerv'd as ſuch, 
three Years before, That they take ſtr*Q TY, 
| | ( 2 


The preſent ION 


© /erks 
F Fei 

uner- 
'a:th 
hat h 
or in 
heir; 
Wb. St 


Seſſion, otherways called Inner- Hoi 


Cillerts, becauſe their Attendance, is on Th 
ly i in the Inner. houſe, they keep three Office;Wtderc 
in each of which, are two Principal, andWo be 
two Under-Clerks, who have their ſevera That 
Apartments: In theſe Offices, Acts and De, Table 
creets, are written by the Extracters and theit ner. 

Servants, and the Warrants belonging to Pros he 


hen 
H rav. 
nd v 
inu 
1u1to! 
here: 
for the Outter-houſe, and Extrabters in their ts a 

Peder. 
Tead 
im | 
an E 
ſence 
Decre 
iſe o 


ceſſes, are kept till theſe Decreets be Booked, and 


pointed for that purpoſe. | 
The Principal Clerks of Seſſion, have their 
Commiſſion from the Clerk Regiſter, with 2 


By the 10 Article of the Regalations 1695 
The Lords of Seſſion are ordered, to obſerve the} 


the Iuner-houſe, unleſs he be an Advocat off 


| Of Of "the Colle of Alice EKlix 
dell In of the Ability, 2 Integrity of all the 
ring P'erſs they admit, for performing their Re- 
: Hective Offices, and that every Clerk in the 
ener- houſe, Thall, at his Admiſſion, make 
Faith and purge himſelf, by his Solemn Oath, 
What he hath not given, nor promiſed, directly 
For indirectly, for procuring and obtaining 
heir laid 0 ve and Place, more than 1600 | 
. Scots, or a Years' Salary. 1 
The Lords, by an Act of Selivinnt | in hs? | 
Pedered the Tryal of the Ability of the Clerks 
Jo be velkiited' to the Inzer-honſe* to be thus, 
That the Clerk Probationer, ſit at the Clerks 
able, when a Cauſe ſhall be called in the 
9 -1»er-hoaſe, and make a ſhort Minut or Note, 
Js he thinks convenient for his Memory, and 
hen the Debate” is cloſed, that he with- 
Hraw, to another' Table of the ſame Room, 
Und with the Help of the Proceſs, extend the 
Minuts of Debate, with the Lords Interlo- 
Huitor thereon, if any be pronounced, and 
leriſſthereafter, that he return, and read the Mfi- 
ir heuts and Interloquitor in preſence of the ſame 
Pederunt; And further, that he Report the 


69% Heads of a Bil and Anſwers, to be aſſigned 
> the him by the Lords, and this over and above, 
. the an Examination to be made verbally, in pre- 


ſence of the Lords, as to the Forms of Acts, 


at ot Decreets, and the like, concerning the Exer 

uch, File of his Office, 4.8 8 

Try _ : ha Ae He 
all © , enn, The 


1 “be preſent State = 
The Work and Duty of the Principal Clerks 
is, to read all Petitions, which are preſented wil 
the whole Lords met together in the Inuer. 
houſe, and to write the Deliverance and In 
terloquitor thereon, which they're to procure 
to be duely. ſigned by the Preſident; To milf 
nute and note the  Pleadiugs of Advocats ini 
the Inner- houſe, and to write Interloguitors dl 
the Lords, and upon Reports of, Ordiaaries) 
to Form the Anfwer of the whole Bench, and} 
to take care, that the Preſdent ſign it: Tull 
prepare all Caſes that come to be concluded 
and adviſed in the Juxer-houſe, or, are de. 
bated there; And in order to the Clerki 
right diſcharging his Office in this Behalf, bY; 
ought to peruſe, and perfectly underſtand th 
whole Proceſs. For which, Cauſe, and tha ,,, 
the Clerk may have ſufficient time to conlif 
der Petitious, Anſwers, and Infor mat ions, witli 
the Proceſs to which they relate: The Lora: 
by an Ad of Sederunt, ordained each of the 
Inner-hauſe Clerks, to have a Bax ſet out ai on of 
the ſame Dyets, and in the ſame. place, ap- fion-l 
painted lor the, Boxes of the Lords of Seſſonſ the ( 
and they ordained all Parties concerned in 77. 
Proceſſes, to put their Bals, or Auſwers, in tha ,,, 
Box, f the Ciel, who is to read the ſame, 
and Informatipns of Caaſes to Reported | 
a0 hi fame time, shat-gheſs Bills, Aufna 
or Informations, are put in the; Baxes of the 
lords, and the Clerks are diſcharg'd, to] bus 
it 5 IS „ move 511 


of the College of Juſtice. | I; 


ed 10h, 45 not been put in his Box, except Bills which 
Auer. 


aſs of Courſe, or where Bills relate to Acts, 
| r Decreets ready to be extracted, and when 
curl here is no time to make Copies for the Lo as, 
> Mn which caſe, the Clerks are allowed to 
'5 nove the ſaid Bills, in the next Sederunt on- 
ay, and not after. 

411: The Under Clerks, are Nominated by t the 

14 wo Principal Clerks of the Reſpective (Ham- 
Per, where the Vacancie is, and are generally 

verraken from the moſt Ancient and Experi- 
: ds Fenced Extraiters of the Office, or Perſons o- 


1 k therwiſe of great Experience, and well known 


the Oatter-Honſe, to write Interloquitors, to 
fee all As and Deereers pronounced, — 4. 
put in the Aſinut- Bont, to write the Depoſit: 
on of Parties, and of Witneſſes, and each Se 

PR for-Day at Twelve a Clock, to Intimate in 
70 10 the Outter-Houje, the Deliverances in prefen- 
a ti, upon Bills prefented and read in the In- 


h adminiffred tol ah. 
The Ir takitig notice, of the dxnge- 
'rous Concquenrs! tithe Clerks buran, & 


nove . KKK 2 "Wm 


<< 


ove to the Loras, any Bl, or Anſwer, that 


"in the Forms of the Selſſion- Hlouſe, and Office 
I tl the Clerks, They are preſented to the whole 
tha Lords, and by them Approven, their Duty is 
ond to minute all Debates before the Ordinaries in 


ner-Houſe, and to make the other uſual and 
neceffar Himariont, and to do What in them 


lyes, that Juſtice be impurtialy and 1 


4 
: 
i 
| 
' 
| 


lii I The preſent State, 2 
Eætracters, being Agents in Proceſſes, becauſi i wha 
they have under cheir Maſters, the '[7ujt and at of 
Cuſtoay of Proceſſes, and of the Writs pro com 

duc'd in, them, and are imployed in extra the 
cting Acts, and Decreets; Therefore, th Th 

Lords, by an Act of Sederunt in 1682, requirſhes: 

the Clerks of Sefion, to cauſe all their Set 

vaults in their Reſpective Offices, give Bond] 
that during their Service, they ſhall not A 
gent for any of the Parties, under the Painff 
_ of 100 lib. Scots, and it is recomended ti 


the Lord Regiſter, to ſee this Act put to punW and 

ual Execation, 77 nie fs „ 

By the 4th Article of the RegalationW whe 
1695; It is ordered, that the Clerks boil Mo 

of the Inner and Outter-Houſe, be put unde the! 
Fay, by yearly Salaries or | Fees, and mol ply? 
ſtraitly diſcharged of all other Takings what Art 
ſomever, under the Pain of Deprivation, an afte 

* of the Sum of one Years Salary beſide, and, 16c 

that the Cognition and Tryal of thei the 

* Obſervance, be by the Lords of . Seſſion, 3 Ho 

© the Inſtance. of any who ſhall complain TI 

3 And further, that incaſe any Party in anyWand 1 
* * Proceſs, ſhall think fit to complain of thefiregul 
_ © Clerk, for undue taking, the Lords ſhall re-Wby a 

« ceive the Complaint ſummarily, and callr:o-s 

both the Clerk, and Party or Perſon alled-{follo' 


* ged to have given; and firſt make the faid 
+ Party or Perſon declare in Writing under his 
Hand, whether he hath given or not, and}s.. | 


Ly 


4 


Of the Cle if Juſtice, liii 


caullÞ [ what he hath given, and then make Try- 
an Jab of the matter, by the Oath of the Clerk 


prof complained upon, or by any other Method 
Xtra the Lords ſhall think juſt. 
th The Clerks at their Admiſſion, and at FOR 
quuchpeginning of the Seſſion, are to give their 
ol Hache, according to the Formula ſer down in 
on 


he 5th Article of the aids Regulations,that they 2 
all obſerve this Regulation. 
„The Salary of the Principal Clerks, is 
4000 Merks Scots yearly, to each of them, 
and to every one of the Under Clerks, 2000 
Merks, to be payed out of the Dzes, of their 
whole Offices, and if it happened, that the 
Money collected, was more than fatisfied 
theſe Salaries, the Excreſcence was to be ap- 


t A 
Pai 
ed to 


puny 
ation 
both 
1ndef 


moliF ply'd to certain Uſes mentioned in the yo 
hatt Article of theſe Regulations: But by, a 
2 after Order from King William, in the For 
and 


1696, It is divided proportionally among 


thei theClerks of the Inner. Houſe and of the Oatter- 


15 4 5 Hoaſe, ; 

plain The Fees and Dues of the Offices of Sefto on, 

1 anſFand the Prices of Judicial Writs, have been 

f theFregulated by an Ad of Parliament in 1621, and 

p "l by another Act in 1672, and by the Regula- 
ca 


tions 1695, a ee and are at nn as 


lledWfollows, - 
ſaid} Soy arot tiered os; ads, 
er his „„ „ ene aging 
andy. | : 5 The 


what X | »- 9 


ur ue preſent Stats 


The Fees and Per iſ ts of the Lord 
5 Clerk Regiſter | = Ro 


For the 8 
taken out of the Re- | Before 1 
_ cords immediatly un- | 
= dertheClerk Regiſters 

keeping, in the Room 

below the Parliament: 00 10 that ! 
Hoaſe, of any Write Since 3 ini. 
Regiſtred. . : 1 

Pos a Petition to be preſented I-46 greſs 
Parliament. : 01 o 2 Try 
For the Extract of Ads; Fir and h 

or Decreets of Parlia- ne a5 rx ol Wed by 
ment, in favours of pre Second Impr 

vate perſons. | ets oi oa o Mice C 

For the Regiſter, his ning 

Writs recorded in the Seffio® T be 

' Book-, or extracted out of them, 3 

fuch as Atts, Decreets, Reg. por 1 
AHratian of privat Writs. . . . co o Th 
Befides, the Daes and Fees pa y- 
able as above to the Clerk Reg iſler, 
nothing under the na me of Drizk- 
Money, or upon any other pre 
tence, is to be payed to any other 
re whatſome ver. 


Sterling | 


lib: fb. 4 


OO 15 00% any | 
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Of the College of Juſtice. ou 
For ſearching the "Re ifters im- 
mediatly under the Clerk of 

Negiſter, his keeping in theſe Sterling. 
Rooms below rhe Parliament lib. |. l. 
Houſe, to the Regiſters Servant. oo 04 10 
The Rezoras in theſe Rooms, or any where 
elſe keept by the Lord Clerk Regiſter his Ser- 
vants, are by Act 12. Regulations 1695, or- 
dain'd to be patent to all the Leiges, without 
any Payment or other Acknowledgment of 
that ſort, to be made 10 a0, for Sight of the 
Minute Book. 

If the Clerk Regiſter or his Servants Tranſ 
 [gres in the Premiſſes, the Regiſter is to be 
2 2MTry'd and Cenſured, by the Lords of Seffton, 
land his Servants are to be in like manner Try- 

ol ed by them, and to be Cenſurable by Fyning, 
: Imprifonment or ocherways as the Lords ſhall 
02 ſee Cauſe. | 


Ihe Dues and Ret of the Clerks of Sf n. 
For Regiltring Obligations and o- 


ther Private Writings, in Which 
the Merk Payable to the Reg 
ſter incl for the firſt Sheet. oo 02 9! 


For every one of the following : 
Sheets, 00018 
For Tabulatiog a . be. 
lore Calling thereof. 3 ; 00 02 9 
IH ES TR” 8 . Fos 


4 


3 
. 


ing 
4. 
of 
(if 


3 


01 


For. 


_ 


8 


wi 


For the Depoſi- , In the Seſſion 
tion ofa WI It- 


neſs taken 


For each. 


For the firſt Sheet 
In Decreets of 


The preſent State, 


For Reading in the Ib a lib: 
Petition or Anſwer, for each 
For Calling an AQ in preſence of 

an Ordinary 
For theOathof In the Seſſion 
a Party taken} Upon Commiſſion o 


Upon Commiſſi ion 


For Sheets Repeated out of Acts or 
Decreets formerly Extracted 

For Petitions and Anſwers, ned” 
in Adds or Decreets, which are 
not reckon'd by the Number of 
Sheets, but by the Peice, A +, 


tor each of them 


. Not Reckon'd amo 
Repeated Sheets, 
De Yeet 9 3 e Petztzons add An- 


Shect 1 in Proteſtations 
Diligences 


For every Diligence granted by the 
Lords without an Act 
| Tranſumpts 
Transferring : o 
. Regiſtration by 
way of Action 00 
For the firſt ſheet ih Commiſſions 
where therꝰs no Diſpute 
For the 2d and every one of the 
Sheets in the above Decreets and 
Commiſſions 


20 OI © 


Sterlin 
erling 8 
oo 04 1 For 


ative 
oo o2 06 Wh 
o 02 2 Adviſi 
or ie pay 

01 In 
uch a 

oo Poth f 
Lord ( 

_ ofery\ 
0 eedin 


or of 
05 oop 


: Ra 
05 O0Pibe paz 
O5 00 In ? 
e her 
O4 10or th 
05 0Oliffert 
O5 OOlthe P 

Fo 


05 00 


> 05 00 


For 


& 


9 I Lo Jo 
10% For Adviſing Summarly a Ne- lib. ſb. d. 
„ -: 3+ © + 00:04: 10 

of When a Bill is given in for 

2 2MAdviſing this Oath no more is co 1 

1 1 De pa ye for both Bill & Adviſing: 3 0 

mn Compt and Reckonings, | 
uch allowance is to be payed by b 

> Goth Purſuer, and Defender, as the 
Lord Ordinary ſhall modify for e- 

„ eery Meeting teties quoties, not ex- 
feeding from each Parry. oo 4 10 
For attendance upon Comm. 

Fons, there's to be payed by ei- 
ther Party, ſuch a Sum as the 

* * of the Commiſſion ſhall Mo- 

_ Wie. = 

In Competition of Rights and 
In Rankings for every Intereſt to 1 

5 Hope payed by the Producer. oo 04 10 


In Reductions and Improbations, 
vherein Productions ſhall be made 
+ 10%or the whole Production, tho at 
3 ©0Wifferent times, to be pay'd by 


5 Hohe Producer 00 


For preparing of Concladed = 


5 ®Wauſes to be Reported and Advis'd 
dy the Lords, there is to be pay'd 
dy both Parties ſuch allowance 
as the Lord Preparer of the Report 


— 


* all modifie, not exceeding. oo 


viii be Preſent State, 
If one of the Parties be abſent Sterling. Ie 7 
be ach eafter to be heard lib. ſh. Aut of 


either at Preparing or Adviſing Tee 
till he repay his half to the Party By 


who made the Advance. 


| | | | IS OY 
At the firſt Inrolling of Cauſes drink- 
in the Inner. houſe, or calling of ler le 
Cauſes there, by the Lords Mar- heir 8 
rant, for the Clerks Minuting the . 
ſaid Cauſe during the Dependence, 5 nterlog 
there's to be pay*d by each oo o iſing oi 
,, Os ik, 0 
The Dues and Fees of Extraflers, hat i 
For each Sheet in Ad, or Ihe 
B d 
And it is appointed by the Regulations tor, \ 


1672, That in regard divers Proceſſes afigpme R 
Diſpute, and Interloquitor pronounced therciſhe Los 
either in preſentia,” or in the Outer-houſe aſÞering 
ſettled by the Parties; ſo that the Proceſiſo ha ve 
came not the length of a Decreet, or if Decuſff the ſ 
be pronounc'd, it is not Extradted, and it biffor is 
ing juſt and reaſonable, that the Clerks ſhoulfſf ever) 
have allowance for the Pains taken by theſPath, t! 
in the Proceſſes: Therefore in theſe Cuſfp#tana: 
they're allowed to take Satisfaction, as if DÞ!chars 
creets were Extracted, according to the ſheeſfhe Pay 
of the As of Litisconteſtation, or other Ads pon ev 
the Proceſs, (and if there be no 4#) accordinÞ to pa 
40 the Sheets of the Sammonds, Suſpenſion Pave a { 
 Advgationy and if the Cauſe was Diſputed ue laid 


Of the Colledge of Juſtice, ix 
'S ie Inner-houſe according to the ſheets the Mi- 


"al ut of Proceſſes wou'd amount to, if the ſame 


vere extended into an Act or Decreet. 
By the 8th Article of the Regulations 1695. 
is ordered, That nothing be pay*'d by way of 
Drink- money, or otherways; either to the 
lerks, whether Principal or Under-Clerks, or to 
heir Servants, or Dependers, either for calling 
ummonds, ar As, or for Copies of Suſpenſions, 
nterloquitors, or Minuts, or givihg in or get- 
ing out, of Papers, or getting up, or giving 
þ ack, of Proceſſes, or for any other C auſe as to 
hat is above allow'd. 
The Dues and Fees of the Clerks of Seſſi ion, 
| end of the Extracters, are to be pay'd to a Col- 
ns tor, who purſuant to the 9! Article of the 
alichme Regulations; is Nominated and Choſen by 
ereiſſne Lords of Seſſion, for Collecting and Inga- 
e afÞcring all theſe Dues, and Payments, and is 
roceſſo have a Sallary of 100 lib. ſterl. payable out 
Neri the fame Fund, with the Clerks ; This Col- 
it b&#or is, at his Admiſi on, and in the beginning 
ſhoulf every Seſſion, Ordain'd to take the ſame 
the Path, that is preſcriv'd to the Clerks, mutatis 
Cit utendis, and to find ſufficient Caution for the 
if DPiſcharge of his Office, and is to mark and ſign, 
ſheeſhe Payments made, as is above appointed, 
Acts (pon every Act, Decreet or other Write, that 
ordinf$ to paſs his hands, and that the Clerks may 
:/10n Pave a ſufficient check upon the Collector, he, 
ted | be laid C ollector, is to Sign their Minute-Books, 


WU exe xxxtx 2 Qnce 
E 


Is The Preſent State, 
once every Week, at ſuch time as they ag. anot! 
gree. . . 
| l The General Collector, with conſent of the ſerve 
Clerks, has in every one of their three Offices, for n 
aà Depute to gather the Dues, of Decreets, Ada 
Diligences, Productions, Callings, Modifications 
&c. while he himſelf receives only the Dae 
for Petition and Anſwers, 8 
Theſe Depute Collectors ingather alſo, the Dua 
payable to the Extracters, which is to be given he h 
query. to each Extracter, as he ſhall inf Write 
ſtruct his ſhare and Intereſt in the ſame, b 
their Minute- Boołs, or other ſufficient Document 
. The Clerks,and Extracters (who are theirSer 
_ wants, Jare not in uſe to meet in aBody,nor are 
they united in any Society, as the Advocats and 
Writers are, nor have they a publick Stocl 
for the uſe of their Poor; However, whelf 
any Competition ariſes, concerning a Proceſs 
| (for every Chamber and Office ſtrives to hav «ſes, 
as many as they can get) The Clerks meet tof that t 
gether, and theſe in the third Chamber, an to all 


to the other two Clerks competing, choſen Judgiſ Vanc' 


who upon hearing the Claim of both Partie àccore 
determine to which of the two, the Proceſs iif be pre 
Contraverſy belongs, and if the difference bgtermii 
not thus ended, the Competition is determinj} The 
ed by the Lords in a private Conſideration. fappoir 
It is to be noticed, That if a Proceſs be onoqtite & 
fix d in a Chamber, it is not in the Power otra 
che Client who tabled it there, to remove it i ernoo 


— — — — 


4 s 


| Of the Culledge of Fuſtic. i 


ag: another , for there it muſt continue till the 


Concluſion thereof: The ſame is likewiſe ob- 


the ſerved, as to the Vnder-Clerk and Extratter, 
ces, for none of them can be chang'd, fo that the 
Client muſt make a diſcret choite at firſt, it is 
ion otherways in reſpect to an Advocat, or Writer 
Duel whom the Client may change when he will, 
I but as to Writers, it is by the Society appointed, 
Duel that none ſhall accept of anothers Client, till 
ivenf he has pay'd the Accompts due to the firſt 
74% umd 8 


Lenne, of the , br the 
/ W 5 . 


By the Regulations in the year 1672. It 1 
appointed, that Books of Enrolment for the Out- 
ter- houſe, ſhou'd be made, for Enrolling Pro- 
© ceſſes, according to the Dates of their Returns, 
that thereby notice, may be timeouſly given 
Ito all concern'd, how far the Lords are ad- 
vanc'd in determining, and diſcuſſing Cauſes, 
according to theſe Rolls, that the Parties may 
in de preſent, when their Proceſs fall in to be de- 

Itermined. 5 W 
in} Theſe Books of Eurolment are kept by one 
\n. |ppointed by the Lords of Seſſion, the Duty of 
e oncdthe Keeper is, to attend at the Seſſion-houſe.cach 
wer Saturday in Seffion-time, from» two in the Af. 
e it tqfcrnoon till four, and to take a Note of all 
III rr... * 


Te Preſent State, 


Proceſſes ſhown to him, containing the Names 


Ivii 


* ol the Pur ſuers and Defenders; The Name of | 1 


the Cauſe, if it have a ſpecial Name, as Advo- 
cation, Suſpenſion, &c. or otherways the gene- 
ral Name of Lybelled Summonds: By this 


Note, he is, according to the date of the Re- 


turn, to inſert all produced that Day. In one 


Book Advocations, Suſpenſions, Removings, E. 


jections, Recent Spoil ies, and in another Book, 


Saummonds, Summonds of Adjudication, Summonas of 
Reduction, Summonas of Reduction and Improbati- Ii 
cn and all other Cui es: Expreſſing in theſe} 
Books the Day of the Moneth of the uptakingÞ 


of theſe Cauſes. „„ 
He muſt not interline, or inſert in the Bool, any 
Cauſe, but ſet them down in order, as they are 
preſented, according to the Date of the Returns. 
By an Ad of Sederant in December 1 709. 
Ihe Lords Appoint, That in time coming, the 


* Keepers of the ſaid Books of Enrolment, dof 


prefix the Arithmetical Numbers of 1, 2, 3, 


c. to each Cauſe, as they ſtand inſert in the 


( ſaid Books of Inrolment, and that the Keeper, 

Ad at the firſt coming out of each Weeks Ordi- 
* nary, upon Tve/aay Morning, preſent, and lay 
before him, the Books of Enrolment, with a 


© Doquet thereupon ſubjoin'd, cloſs to the laſt} 


tain 
tainii 


© Cauſe taken up, upon the Saturday immediat- 
ly preceeding, in theſe words: The totalftill tl 
number of the Actions and Cauſes, enrolld upon 
Saturday laſt (being ſuch a day of the Month) e. 


tend 


mes 
e of 
1U0- 
nes 
this 
Re. 
One 


E. 


ook 5 
ds of 
hat i- 


heſe 


King 


,any 
y are 
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709. 
the 
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tend to, ſuch a number, (expreſt in words and not 


in Arithmerical Figures) Which Doquet, the 


Lord Ordinary is to ſign under his hand, this 
the Keepers is to do, under the pain of 30 lib. 
Scots, toties quoties; And it is by that Act, re- 
commended to the Weekly Oraizary for the 
Outter-houſe; That upon every Medneſday 
Morning, he Report to the whole Lords, whether 
the ſaid Books of Enrolment, had been preſent- 
ed, and ſubſcrived upn the Txe/aay preceeding 
in manner foreſaic. 1 


The Regulations 1672, Appoint, the ſaid 


Keeper of the Outrer-houſe Rolls, to take out 


of theſe Boots, & eachManday to affix upon the 

Wall of the Outter-houſe, two Rolls, one con- 
taining Suſpenſions, &c. and the other Rol con- 
taining the Cauſes inſert in the other Book of 


Enrolment for Summonds, and each fubſcquent "1 


Roll ſhall in the firſt place contain, what re- | 
main'd undiſcuſt, by 4, Decreet, or Prote- | 
ation, 1 2 V | 
Proceſſes delay'd to a Day, till the Parties 
ſee, or ſomething be produced, or the like, re- 
quiring no Act, may remain in all ſubſequent 
Rolls, in the ſame Day it was in the firſt RS 
and the Ordinary ſhall in the Margent of the 
Roll, Mark, to what Day it is delay'd, which 


diat:Þin the ſubſequent Rolls, is to remain ſo Marked, 


total till the Cauſe be Diſcuſt. 
upon 13 . ; 

) ext. 
tend 


$ 


bir be Preſent State, 
His Fees and Dues. 


| For Enrolling every Proceſs Sterling; 
and for affixing Rolls upon the lib. ſh. d. 114 
Uw! 1-3 6 1d bs 
The Books of Enrolment, are to be Patent to re 
the Lieges, and the Neeper is, to exact nothing "ARNE 
for ſhewing thereof. . 
The Keeper is, to obſerve exactly theſe Rules 2 þ 
and ſhall give his Oath for that effect, and i . 
he tranſgreſs, the Lords ſhall deprive, and o- The 
therways puniſh him, as they ſee cauſe. 8 
3 3 FÄ og OS 
Of the Keeper of the Rolls for the Neſpee 
 Inmer-houſe, Ne offe 


5 5 +... 
By the Regulations 1672. It is Appointed Diſc 
That there be an Book of Enrolment of Proceſſes #/es, 

to be diſcuſt in the Tnner-houſe, as Reaſons ofÞd to: 
Reduction of Heretable Rights, or Annualrentiſuent“ 
out of Lands, Declarators of Rights thereof, dnted 
Probations of Tenors of Writs deſtroy'd, or loſt, ſth th 
Ceſſiones bonorum, and whereupon Report oft upta 
 Difpute from the Outier-houſe, The Lords, forj"cat 4 
the Importance, Intricac of the Points Report ance o 
ed, Ordain the Canſe to be Reported to the whok 
Lords, and theſe Cauſes are EnrolPd, according 
to the Date of the great Aviſandum made b 
| the Ordinary in the Outter-houſe, as it ſtands $34 
ke = eee eee e Writ 4 


 Fritte 
rocefs, 
Delive— 
4 thei 

The 
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Of the Cullgge of Juſtice: lc 
ritten upon the Act, by the Clerk of the 
roceſs, or according to the Date of the Lords 
Del ver ance, Appointing the Cauſe to be heard 
1 their Preſence. 1 53 
There's another Book of Inrolment for Con. 
aded Cauſes, whereof the Probation is to be ad- 
is d by the Lords, and the Proceſſes are to be 
nſerted according to the Date of the Conclu- 
on of the Cauſe. is | 
. Theſe two Books for the  Taner-Houſe, are 
cept by one appointed by the Lord Chancel= 
7, as keeper of the Great-Seal of Scotland, . © 
The duty of this Kyeper is to attend in the. 
Hon. Houſe, each Saturday, from twoto three: 
clock in the Afternoon, and to inſert in the 
eſpective Books, the proper Proceſſes that ſhall 
offered to him; and on Monday or oftner, 
need be to affix a Roll, both of Proceſſes to 
e Diſcuſt in the Inner-Hoaſe, and of Concladed 
aaſes, in all things conform to the Books 1 
nd to add to the Caaſes in the Roll for Subſe. 
vent Weeks, in the ſame manner as is ap- 
dinted for the Rolls in the Outter-Houſe, and 
oth theſe Rolls, and Books, to expreſs the Day 
uptaking the Proceſs, and the day of the 
reat dam and the Date of the Ordi- 
port ance of the Lords for a hearing in preſence, 


4 


_ 7 os 


Ixvi The preſent State, 
„ . His Fees. TR Sterling in th 
; ?““ 
For each Proces In. ¶ Cauſes to be Diſcuſt oo 2 6: 
roll d, in the Book of ? Concluded Cauſes 00 1 0 
He is to Exact no more for himſelf or hi 
Servant. | | ES . . 
| The Keeper is to obſerve the above Rule 
and to take an Oath for that effect, and if he 
[ Iranſgreſs he will be Depriv'd and further 
| Puniſhed, by the Lords as they ſhall ſee Cauſe, 
Of theClerk to the Minute-Book. 
The Minut Book was introduced to make 
| known to all Perſons concern'd, the Ads, De- 
| Ccreets and other Judicial Proceedings before 
the Lords of Seſſion, as well in the Ianer-Houſ- 
s 
The Clerk to the Minut Book, commonly 
call'd the Keeper of the Minut Book, receives his 
Commiſſion from the Lord Clerk of Regiſterſſ E 
and his Office is to Note and Inſert in thi At Pr 
Book, all Acts and Decreets, with the day when fon 
' Pronounced, by the Lords, the Name of the At Ex 
| Taage, of the Purſuer and Defender, with the 
Name of the Advocate for the Purſuer, and theſ po- Sis 
Initial Letters of the Principal Clerk's Name inf} Decla 
whoſe Office the Proceſs is, and of the Under] 
| Clerks Name, who is Clerk thereto. Herein | 
ſer down all Proteſtatious, and generally ever For Sc 
| other Judicial Act, whereupon an Extract b 24 
competent to foflow); for which purpoſe, he] it 
bas a particular Desk, Adjoining to the Ben 
8 * 5 0 


* 


* 
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gin the Ourrer-Houſe, where he ſits and marks 
4. what is done, but for his further ſecurity he 
inſpects and Tranſcribs the Minute Books keept 
by each Clerk, both of the Inner-Houſe and 
Cutter-Houſe. He has no appointed Salary, 
but the Fees and perquiſits of his Office are 
conſiderable, and as follow. 


* - Hy Fees Serlig, 
lib. B. d. 


For marking aCondeſcendance? q 6 

k ofthe date of AdvocationorSuſpenſion j 00 00 © 

For Scoring ſ call'd for before the firſt 

a Proteſtation | day of Compearance oo oo 06 

becauſe the Aa | Sleeping . .,.00 00 06 

vo, or Suſp. is Formerly call'd and 
produced. . 00 00 06 


| CProteſtation ProJuceing &c. oo 01 00. 
by Fra Warr for not Lunsiting c. 00 01 OOo 
[ter 83 and Remit oo oP _ 


thi At Producing Advocation or _ — 
hen fon ca ll'd for at the Minute Book oo oo 06 
the At Extracting Decreets in Proceſſes oo 00. 06 


the [ Advecation } Was for- 9 
Fi | | Or e merly co 02 06 
e For Si oning a | That | Suſpenſion A 
am Declarations A Decreet * 9 
aer- To OO 0 06 
1 ( isin Abſence 8 — 
PE any other occafion '00 02. 06 


Vel N For Searching the Minute Book Year 
1 and Day back, for Tears one or moe 


- 3 oy 45) 
= Within A 0 02 06 


U 


Payment is above an half Crown proportion 


do the Number of Years 


the Roll, of the Names of the Defenders. 


Regiſter, and under theſe there are three De 
pure Clerks nominated by the principals. The 


Where the Writers to the Signet, andtheir Ser: 


YH their, 


= 
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vil Zo : The Preſent State 
When the Search is beyond Ten Years, thi 


ointe 
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ent, 
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preſen 
Bills, a 
ſon A 
ſeriou: 
uſing 1 
tain g 
de ſtof 
are Sig 
The 
pills, 
vants, preſent their Bills as well for Letters offcive 1 
Seſpenſion and Advocation, as for other Lettersſpreets ' 


Book againſt many Defenders, a Gratuity leſſe 
or greater is payed, according to the length d 


| Of he Cs w . nn. 


There are two principal Clerks to the Bill 
appointed by Commiſſion from the Lord Cler 


Il ferve in an Office, call'd the Bzl-Chamber, 


ſuch as Letters of Hornings, of Captions, of 4rFCondt 
reſtments, of Inhibition, of 


looſing Arreſtment, offfcare, t 
Lawburrows, &c, And the Bills for ſuch Sumſby the 


#onds, as by the Praftick are Exped upon a Billfgiven 


as, Summonds of Adjudication, of Reduitiongnord 
8 and Declarator, & c. For receiv if it be 
ing theſe Bills, the Clerls are to attend eachſthe B. 


* 


| Sen Day, from 9 in the Morning, And atppvers 11 
1 ten they carry to the Ordinary their Bill Wa of 
| Which are conſidered, and paſt betwixt andſRegifte 


twelve, at two in the Afternoon they returnpf Con 
ce, and attend till. Six, in the Vacati- rom v 
weſas) and Ihurſdæy only are the àp. ments 


E FUNC, 4 


Of the Colleve of Juſtice, ix 
tig pointed days for conſidering and paſſing the 
Buls, that come to this Office, But every day, 
and at all hours for Buſſineſs, this Office is Pa- 
Scot, and the Clerks are to be found, 
The principal Clerks are in uſe to attend 
EMonthly in their turns, and their duty is to 
preſent theſe Bills to the Lord Ordinary to the 
Bills, and except the Bills for Letters of Suſpen- 
jon and Advocation, ( which require a more 
ſerious Confidetation, becauſe by paſſing or re- 
aſing theſe Unadviſedly, the Leiages may ſul- * 
tain great loſs, or the Courſe of Jaſtice may 
de ſtopt ) all other Bills are paſt in Coarſe, and 
are Signed-by the Ordinary and Principal Clerk. 
mber The Under-Clerts write, upon the Common 
Ser. Be, but the duty of one of them, is to re- 
rs oſfreive Bonds of Cautionry in all Suſpenſions of De- 
tterspreets for Civil Debts,” and to enquire after the 
" ArFCondition of the Cautioners: This Clerk takes 
at, offeare, that the Bills of Suſpenſion be conſidered 
Sum. py the Ordinary, and that Coppies thereof be 
Bill;given to the Charger or his Writer, or Advocat, 
icon order to Anſwer the Reaſons of Suſpenſion, 
ceiv if it be fo appointed, hy the Lord Ordinary to 
eachſthe Ble, the other two Clezks receive Cauth 
d atÞprers in Looſings of Arreſtment, and in Suſpen- 
Biloſtans of Charges of Lawbarrows, they keep the 
and Regiſter of allowances and abbreviats of Decreers 
turnpf Comprixing, and of Decreets of Adjudication, 
acati-· from hich the chief part of » their Employ» 
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I be Fees «hey the Clerks to the Bills, 


Sterling 

3 lib. f. I For! 
For Bills 515% ! 1 80 86 oo For: 
| 41107 


Atts of Caution with the Releif 6 „in! 
which comprehendsBilLotSaſperſ on 00: GD OATS 
Relaxations (per feY ::: oo oo oh 


In Suſpenſi ions and Relaxations 6 2 : is The 
to be pay'd for every one after the wth 


cheif Perſon, till they comethelength 

of ten Perſons, and no allowance is “ | 

to be granted, to any exceeding that feif © 

Number, nor for a Community 

more than the Number of Ten The Lo 
For Receaving the Bond of Cau- Dep. 


ne in e „ e The 

For Commiſſi „ ee 

FP f | WONT 

ar ty: 90 o Oo arte: 

Diſpenſations i in | Sherriſdomeoo oo obzpear, « 

favours of a 4 Stewarty oo oo ob! 2 

Burgh. oo oO 00 0 4 K 

Hand 

Adts of Lawburrows for every the L. 

Perſon. „ :: oo o ofbfanoth 
. | 3 

Ad vocationt. 1 3 0! arr, 


er-ho 
Praer. 


For Recording the Two! Sheets. 
PT Guns of a De- "9: 98-0 


creet of Hajadication, ifa More than 
containꝰd in, {two Sheets. 00 06 of 
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Sterling. 
5. J For looſeing of Arreſtmentt. o o4 og: 


For Receiving the Bond of 
aulionry either in Suſpenſion OL 
6 orf in looſeing of Arreſtment, c. co on os 
» % G 
The Macers are the Proper ſervants in this 
burt of Seſſiun; They are four in Number, 
hree whereof axe Nominated by the Sove- 
Nen. The other has a Comm iſſion from Mon- 
reif of Reidie, who by a grant from 
is appointed Heretable Macer before 
the Lords of Seſſion, and is allow'd ; to ſerve by 
a Depute. . oa, 
The Macers are common Cryers of all Cauſ- 
, and their Office is, to call Audibly at the ap- 
ointment of a Lord Ordinary, the Name of 
oogparties, of their Advocats, that they may Com- 
pear, either in the Inner- houſe, or in the Oatter- 
o64Þpouſe, to Anſwer before the Lords: They ſerve 
ohn a Black-Gown, with a Silver Mace in their 
and. One of them attends conſtantly on 
the Lord Ordinary, in the Outter- Houſe Bench, 
ob another attends the Lord-Oraznary at the Side- 
or, and two wait upon the Lords in the In- 
0” -houſe, They put to Execution the immediate 
P/ders of the Lords, as to Cite, and Apprehend 
Parties on Summar Complaints, to Impriſon 
oa vocati. Servants for detainiag Frece, And 
—: K EGS... 


O O0 


"KA I» Breſt Slate, 
rs their part to keep in the S./ teak good 
order among the Inferiour Servants, and com. 
mon People. 

The Macers, are the Supreme Judges in the t 
Service ofall Bricves taken out of the Cancel. 
J, and in the Caſe of Incompetency or ini- 
quity of Iaferiour Judges, the Lords Advocat, 
the Service to the Macers: As alſo, becauſe 
no Jaage can ſerve a Perſon Heir ſpecial in 
Lands lying without his Teritory ; There. 
ſore, the Ser viceof Gentlemen, who ha ve Lands 
in ſeveral Shires, is Expede before the Macers, 
as Univerſal Judges, Not only fo, but the Ser: 
vice of Tutors in Lam, of Jdiotry,and generally all 
others are Expede before them; "and When! 
Cauſes of this kind are Advocated from Inferiour 
Courts to the Macers, becauſe ofthe Intricacy 
thereof. As is mentioned i in the Form of Pro- 
ceſs, The Lords are in uſe ta Join ſome 
of their Number as Aſſeſſors to Direct them, 
and ſometime the whole Bench fit in the In- 
queſt upon the Service, for the Lords are notſſo opei 
in the firſt inſtance Judges Competent to the Pom 


Service of Brieves. | 1 the 
<A 7 be Fees of the Ma acers. For 
[Produceing at the g the 


3 Minute Book Ad- Sterling, ides a 
In Proceſſes 1 Proteſtati- | vocation or Suſpen- lib. ſh. d 

at Extrat-J on for oat} fon. . * o OI 
ing nſiſting in an Or- 
ts L diuary Action. oo Ol he Ka, 
The ate = oo 01 , Crow! 
. Cbecrcets 2 0 00 92 00 mall 
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| Sterling. 
DT Oo 4} 
thefſAt Parties giv- In the Seffion 00 02 ob 
vel} ing Oarh, 5 Upon Commiſſion oo o h 
ini- Mt a e ee 20-the Senor 00 o 
cat, Deponing ? Upon Commiſſion 00 00 O5 
uſe For putting to Execution à Caption E: 

in] for Wrongous detaining a Proceſs 00 02 06 


The Fee for Serving Brieves, is according 


ere Tor Servn orden 
andiſto the Quality of the Perſon, or value of the 
cer, Tauſe, and as Parties do aggree with the Ma- 


r-Fers. | 55 „% ͤð ͤ N 1 | 
: w An Advocat at his Admiſſion gives a Guinea 
hen a Gratuity. e 
AG | Of the Keepers of the Selſon. bonſe. 
Pro- The Seſſian- houſe is keept by two Perſons 
ſomeſFalPd*Kfepers of the S on houſe, and are Nomi- 
1em, ated by the Lords of Seſſion, they ha ve a fmall 
In- Palary, and they, with their Ser vints, attend 
notÞo open and lock the Doors, they keep the 
the Powus of the Members, and do all Menial Service 

In the Hoop, . EST 

For ev'ry Decreet of Adjudication at Extract- 

I there's pay'd to them 1 hill. fterl. be- 
ling; Iides a Sallary, "yearly payed by the Faculty 
ſh. 4 , Aavocats, out of their Stock to the 
" "Paſfer Keepers ; Every Advorut, is hy an Act of 
71 cocßhe Faculty, Ordained to pay them, an half 
2 9 rown each Sefion, al the Zérvants get a 
* mall gratuity. — 


NM a 


5 The Fees in the Court of Cummi ſſon. & 


 Ixxiv © The Preſent State, 
No ſmall part of their Annual perquiſit 
comes from the Cramers, in the Oatter-hall 
the Houſe, who pay to them a Yearly Ren 
for their Stands and 'Crames. e 


6 8 
hereo! 


Call 

Seeing by the A of Parliament 1707. T A 
Lords of Council and Seſſion are Authorize AV 
to Judge all Cauſes, which were formerly r Inrc 
| ferred to the Commiſſions of Parliament fo o be x 
Plantation of Kirks, and Valuation of Tyth Frej 


the ſaid Lords purſuant to the Powers give \ 


to them towards the rightful ordering of Ac op 5/ 
miniſtration of Juſtice, have regulated th 8 
Fees and Dues payable to the Clerks, ani 55 l 

Macers, in that Court, which were not befor. va 

deter mind and are as follows. ax 

Ie Prices payable to the Clerk of th oy 

EE i 1 „ Call 

Commuſſin for Plantation of Kirks and Pom tl 

luation of 1 yihes as ſettled by an Act of thi Atte 

Lords. November, 17. 1708. Pes Le 

: | , 50 | Sterling, ea 

For Railing and Signeting a lib. ſh, | 
Summonas Len ET: oa” : 

Calling a Summonds 00 

inrolling a Cauje | 2 © oo 


Acts and Diligences, each ſheet 
JJ nl i 775 
Diligence without an Act 

krach dheeto wi ggg: 02: D: 00 
Ads at. a Miniſters inſtance for 
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ig 07 the Cuche of Juſtice Ixxv 
all i Sterling, 
Ren is Bend or augmentation. lib. th. d. 
hereof each ſheet, : ::. d o 01; 
&c Calling an al c 2 80 
Th A Parties Oath : 4 Re OF. 
rind A Witneſs's TR Is Q9 02 00 
Tu  Inrolling in the Roll of Cauſes 1 — 
it io be prepared : 00 05 co 
ib Preparing a Cauſe to be modifi- 
give d by the Los d Ordinary, not un- 
H A er 5 /h. not above 10 ſþ. 
1 ti {orolling in the Roll of Con- 
a luded Cauſes e 00 o O0 
Jeforll Fetitionçns Þ 00 o 0 
Anſwers : ; 7... 00-05-00 
7 Each Production 00 be 00 
| Calling a Cauſe by warrant a | 
' Viſfeom the Ls A -00. by 4. 
of tu Attending Ordinaries at 1 1 . 5 5 
Jog LAKES for all the Dyets. 5 2 160 
Valuation 03 
OO] Approbation 980 
Sale of Dehes 03 
IS Erettion” Ts TOI 03 
] Pecrects | A Prorogation © 03 
f I Reduction 03 
I Abſolvitorh7ãs 03 
I Anne xatiun of” 
5 * fl x Disjunction 03 
(All other Decree?s 03 
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4. of all Decreets at a 


Kxvi 5 To Pref, ent State, 


| Stering. For 

Ministers halls "I his own n Sti- lib. ſh. dſo be. 
pend.or Augmentation 02 00 off For 
Nemo 


The Ther of the Aer mn. hs Comm 
„ @MpYted by an Ad of the Lords « 


the Gin, Aa December 22, 1700 be 


Sterling, 
lib. ſh. 
For calling a Summonds, „„ n en 08-0 
An Ad „ Forts aide q . 


A Parties Oath either i in, Came, 
or Commilſ on „ „ 
Vitneſs's Ouh : . o O2. 
eee, SLY Ju . 
Decreets at t inlape ole. 7 5 To 
rętors or Tackimen, : 00 OF , 0 
: nes a th2..inftance. of, a 8 
Miniſter fax,s ripen als ll 10 09 oz_ off. 
Executing a Caption, fox TY 5 
tuning Proceſſes „ rn 0⁰ o5 00 
ITheſe Prises, are declared, to, 57 full of all 


Ben. 


Mr, 1. 
Heche 


to be ezacted, for Fees on, Meet oney, or any Mr. Jo 
cher pictence whatever. eit .Clexk, or 1 
the Mggers.af Court, v6, wi with t I. y 4 

age engojned, punQually to obſerve the above r 70 
ä Redgese, With Certificagion, 1 bs ilzie, they Carp 
ſhall pay for the firſt tranſgreflaigg 100 pound fe. | 
e one Half tas the Party: Com da and ore 


the other half tg he. Niſpgs 26d. Gad lch iq : 
Uſes as the Lords ſhall think fit. For 


of ecke of Fuſbice; 


For the fecond Fault they pay 200 — 
o be divided as the formeg. 
For the third Malverſation, Deprivation and 
e from their Reſpeltive Offices, 


70 NLbe Names of the, Advocats mho are in. the. 
1 Ofcce cd the Faculty. 
1 

Th Dean of Faculty. 


. Robert Admitted Advocat June 21. . 1672 
Hennet 5 Choſen Dean and Conti- : 
© nyed;yearly.fince. Juen I, 1636 


| The Treaſurer of 3 the Faculty. 
Mr, John S Am ach Advecat Nov: 16s. 1694 


HE hoſen Treajurer and 
continued, Sc. Jam: 6. a 702 


A Curators of the Libra. 


r any Mr. John, 985 \irted Adyorak; Jan: 26. 1993 
44.0 Knee. hak en ae A TY 
noiverſary in Jaguar, 1999 
Py mk —.— Adxvocat Now; 39. 1799 
172 55 Choſen Curator & c. Jen 3 1740 
harles L £ mitted Afdvocat; June 29.1794 


Areikin hoſen Curator &c. Jan; 1711 
r Keepers 


they | 
un 
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: Keepers: of the Library. PPubli 
Mr . John Admitted Ae Dec: 24. 1696 $ 
Srotiſwood ) Made Kyeper, &c. July 8. 170 Mr. 
Mr. 1 Admitted Advocat June 26. 17 Mr. 
Colt Made Keeper &c. Fan: 16. 1703 Mr. 
Mr. Milia”? { Admitted Advocat Feb: 15: 1696 Mr. 
Forbes * Made Keeper &c. a 23. 705 Mr. 
Hefkt to the H aculty. Mr 
Mr. Adam | AdmittedClerk to the = 
at Fatulty, and contiiu- 77 
cine Juan. 16. 1703 My 
Mr. Wiliamc Admitted coe * 
Forbes 7 Clerk,and as +6 
Be A Myr 
ed fince June 23.1 1705 My 
Pe jor Bm Jer the Tear 1 71 1. 1 * 
| | Admitted Advocats 9 5 
"John Hes : Jan, 13 1691 'Þ 
My George Hatcheſon Novr. 1 3. 1695 4 
Mr. Alexr. Abercromby anr. 31. 16961, 
Mr. Andrem Ramſay "Jah 29. 1704 _ 
Mr. Robert Dundaſs' fully 8 1708 By C 
Mr. John Stuart ' © Peleb. 21. 17 10% 
Mr. Hugh e, Ho pvr. 21 171o[ʃ 
Sir. Henry Stirling K Naur: 25. 1710 
Dr. George Mhken<ie 200 Pecr, 7 . 55 


Of the Colledge of Inf box 
IPuablich Exeminators for the Tear 1 71 . 


Admitted Advocats, 


Mr Job Spotifiood Decr. 24 1696 
Mr. Alex, Hay July 9. 1697 
Mr. Thomas Rig Der. 2 1697 
Mr. Alex, Menzies July 27. 1700 
I 705 Mr. Colen M*kenzie Fed. 13 
| Mr. Alex. Falconer Feb. 21. 1071 
Mr. Andrew Maſſy anr. 15. 1702 
Mr. James Dundaſs "Fed. 19. % 
Mr. Thomas Menzies March 13. 1707 
I. Mr. Robert . eee „ ei 2x: 2508 
TOY Mr. Andrew Medougal Feb. 25. 08 
IM.. John Rennidy July 6. 1709 
| Mr. Duncan Forbes July 26. 1709 
705 Mr. Miliam Scot Junr. Feb. 9. 1710 
1. | . Thomas Boi Janr 2: __ 
wo The Names of the Clerks, and other Mem- 
4 bers of Seſſion, _ 
6 
79 4 David Earl of Glaſcor, Lord Clerk Regiſter. 
1708 By Commiſſion under the Great-Seal of Scotland 
710 July 16. 1708 Admitted July 3i. 1708. 
710 The Principal Clerks of Seffion. | 
1710 Admitted, 
fl . Mr. Jobs Mikinzie Ming June 19. 1986 
1 Mr, Alex, TR - ES vr. 3. 1685 
Pu 1 „ > 


* —_ * * 
ein 


Loeb 


5 


hixx mu Proſe Fate 


Fl Admitted. Admit 
Sr ines 92 Advocat Decr. 10. 1680s Boo 
Mr. Robert Alex. Advocat Deer. 75 1693 ment ft 
Mr. James Hamilton writer tothe 


Sign June 1. 169 
Mr. Jobs puer. Advora Feb. 18 1700 


Cha 

: The Under Clerks of Ses on, | An 

Pat 

NS Ges Hamilton Novr. 10. 168) Joh 
Wilian Wilſon Nort. 1: 1690 fe" 

William Rox bertſow Decr. 6: 1692 Wilia 

Thomas He NR Tbs 3: 2 
; Geerge „ Jure 1707 for 


The Principal Clerks to the Bills, & 
Sir Alex: Anſtruther Advorat Decr: 21 169 
William Relſo Mriter Janr: 1910 


The Under Clerks to the Bills 
, James Niccljon Clerk to the Bills 
of Suſpenſion 34 „ 
5 50 kerl. to theLanbor- 7 David 
Jain Sinclair roms, loſi of Areft- | I John ] 
G aaa monts, and Recora- | Dee: ho Rober 
: Adjadications. | 
rper ne the 15 5 Wel 
. Ne Fittcomr, Nov 


en 


wo... — — ow — 
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Of the College of iſtic "Tani 
ed. Admitted Keeper of Oatter. hoaſe Feb: 27: i705 
168 /e Books of Enrol- 


1 69 ment for the 4 Inner-houſe June: bf 105 
169 The Macers 
I, BS. Admitted 
Charles Maitland Decr: i7 1681 
Andrew Graham Novr: i 1704 
Patrick Grant „ 
168% Johns Mitchel June 8. 1711 
160% J-: Johnſton Keepers of June 20. 1664 
1692 William Smith, the Seſſi on-houſe June 31 1707 


1690 
1705 


The Officers concerned in the Commiſſon 
170 


for n Kirk and Valueing 1 88 


. - 
The Clerk. 
pb. Ad mitted, 
Mr. Geo: Buchan Writer March 26 1707 
The Macers 

David Graham YE 

bw He 4 Eod die 
io; Robert Bannatyne 


Of the Writers to the Signet. 
1684 Having given an account of the Perſons 
Er Who are immediately concern'd in Proceſſes be- 


mit. N NNRN RN NN fore 
| | d 


Writer to the Signet, except they can, by the 


ENI The Preſent State, 
fore the Lords; It remains that we give an u 
count of the Writers to the Signet, who are M. 
bers of the College of Faſtice, for it is upon theSu 
mons and Letters which none other, beſid 
them, can form and ſign, that all Proceſſes befo 
the Lords are founded, theyare Deputs tot he Sec 
rary of State, who, by vertue of his Office,is Reeg 

of the Queens Signet, The Society of Mriters, 
made up of Gentlemen, Who have had the 
Education in aWrittizug-Chamber,where all for 
of Summons, Letters, Rights, and Conveyani 
of Lands, and of Goods Moveable and Unma 
able are written, and none can be admitte 


Indentures diſcharged, infſtru@t that they ha 
faithfully and honeſtly ſerved a Writer ton 
Signet for three Years at leaſt, 
Their Office and Priviledge is to write a 
Writs, as Summons, Letters, Signatures an 
Precepts which mult pals the Qurens Signet, fe 
which, cauſe they are likewiſe called, Cie 
to the Signet. Theſe Summons and Precep! 
are ſigned by the Writers, without whoſe Sul 
ſcription they cannot paſs, and, by their «& 
perience, they're preſum'd to underitand beitc 
than any other, the Nature andStile of allothe 
Writs andSecartties, which are ſigned by privat 
Per ſons, as Bonds, Di charges, Alſig nations to Sum 
of Money, or other moveablale Goods, 4 

8 N 


V to It 
Writer 
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heſe 
aſpire 
he Sig 
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Of the College of Juſtice, Ixxxiii 
Ifo Di/poſitions, and other Rights of Lands 
nd real Eſtate, and tho', for this Reaſon, 
ey are for the moſt part imploy'd in forming 
ch Writs, Nevertheleſs, any other Perſon 
Who has skill, (with this diſtinction that they 
Jet but two parts of the Rates allowed to 
rites to the Signet) is allow'd to write and 
raw theſe Papers, ſo that, the ſole Priviledge, 
ad diſtinct Office,of a Writer to the Signet, ly es 

writing Papers which paſs the Signet. 


ht However, tho? others are allow'd to form 


an 
117801 
nitte 
the 
y ha 
to ti 


inder any Notar,or private Writer from keep- 
ng a publick MWriting-Chamber in Edinburgh, 
ch as they themſelves have, but this privi- 
doe, is judged invidious, and very ſeldome 
ade uſe of. g 5 +; 
By the 16 Adt Parl. anno 1672. It is De- 
lared, That it ſhall not be lawful to any Perſon, to 
e Clerks to the deduceing of Compriſings, mhich are 
ed by Diſpenſation, within the Town of Edinburgh, 
to Services led before the Macers, except they be 
Writers to the Signet. „„ 
Each Writer to the Signet, has a publick Writ- 
g- Chamber, to which the Clients reſort, and in 
heſe Chambers, the young Gentlemen, who 
aſpire to be Advocate, or Deſign to be Writers to 
ve Signet, are generally Educated;for here only, 
hey can, by practice, Learn the Stile and all 
bels of Actions, Writs and Segurities, and the 
More 
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more a Writer i is employ'd, he has the greateſf ates 
Reſort of ſuch Gentlemen. Myritir 


ac waa... ©» =3< 
4 4 - 


* * 
Ä RS a rt =h 


The Fees, which Writers to the Signet get foſſa, in t 


writing, are various according to the Natureſgting h 
and Quality of the Mrit, and were by the fore vent ar, 


ſaid Ae of Parliament 1672. Regulated thu Sell: 


S | Bond | | 1 Or the 
8 _ Al nations | 1 Sterling he ts 
=& | Tranſlations Y lib, ſb. earl) 
E 1 aa, 0 or offipa'n5 
© | Diſcharges and Writs of that 9 Iuali 
nature and for Sammons x _ which 
= all Letters that paſs the Signet Th 
And for each of the reſt of the ner, 15 
Sheets 5 o or vos 
For the firſt fl of Supe F . Admi 

and Adwvocations : : 0 03 © the N 
For each of the reſt of the _ 
Sheets ” ; : „ care c 
| | Walt 
5 Contracts theSe 
E Diſpofitions of Lands Annualrents | ede, 
3 &c. and other Heretable Securities. need | 
E J Charters, Signatures, bk 0 they 
2 Precepts in Latine and other | s the N 
+ | Writs of that nature. Conn 
8 Compriſi ms and Services, rect C 
And for each of the reſt of the - 21 
ſheets 1 , 0 FE O 02 6 = 8 


When theſe Writs are drawn by 8 are n. 
not Writers to the Signet, two parts of the abovg in ore 


Rates 


Of the College of Juſtice. IXxx RN 
dates are only allow'd : Beſides Payment for 
riting, they get a gratuity,for pains they are 
it, in meeting about their Clients buſineſs, ſet- 
ing his Papers in good order, and making In- 
ventar,and in managing of Bargains, for either 
Seller or Purchaſſer, and theſe Gratuities, 
for the molt part,come to better account than 
the Regulation-Payments; Some Writers have a 
early Penſion eſtabliſhed to them for their 
pains, which is more or leſs according to the 
Quality of the Client, or the kind of Buſineſs, 
which he may have.  _ „ 
The head of this Society of Mriters to the Sig- 
net, is the Kings Principal Secretaries of State 
who grantsCommiſſon to the Writers upon their 
Admiſſion, and being Keeper of the Signet, 
the Writers are, in a manner, their Deputs: The 
Principal Secretarie, commits the Cuſtody and 
os care of the Signet, to Advocats or Writtrs, Who 
wait on the Szznet at Edinburgh, or wherever 
the Seſſion is at the time, and theſeUnder-Kyepers, 
need no be Writers to the Signet, tho? formerly 


| | Ez | 
they were ſuch ; The Secretarie, Names among 


et fo 
ture 
fore 


thu 


3 che Writers to the Signet, ſome to be of their 
Council, and are call'd Commiſſioners, who di- 
rect others in their Duty, theſe Examine In- 
traut Writers and admit them, they Anſwer 

the Doubts of others, which relate to the form 

2 5 1 

p and Stile of Summons and Letters, and they 

rſons 


are neceſſary Members in the general Meetings, 
Jin order to make Rules for thè better diſcharg- 
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lxexxvi The preſent State 

ing of their duty, and putting their Laws in Ex- 

cution, and for cenſuring the Malverſes 0 

Ignorant Writers: The Society, in their general 
Meetings, can ſuſpend, or depoſe a Writer upon]: 

good grounds: they have one of their Mem 

bers, whom they call their Fiſcal, whoſe Off 


is, to notice every one that they do their duty, 


that they obſerve the Regulations, andi 
the Orders of the Society, he gives order to the 

Officer to cite the Dilinquents, before the Con. 
miſſioners, to Anſwer Complaints, they ha ve af 
Clark, to whom they pay a Sallary, who ge.] 
nerally is not Member of the Soczety, and one 
Officer, Who wairns the Writers to the general 


Meetings, or other ways, according to the order 


he receives; In abſence of the Secretarie, theſe 


Keepers of the Sz; net, preſide in all Meetings 


of the Writers, and interpoſe their Authority 


to what 1s done. 


N They've lately bought a Houſe and Hall, 


for the uſe of their Soczety,, where they hold 


their Meetings, and where the Signet is keept; 


this Office,in order to Signuet-Letters, and Sum- 


mons, is, in Seſſion time, Patent from ꝙ to 22, 


and from 2 to 6. and in Vacance, from 10 to 
12. and from 2 to 4, On Munday, it does not 


open till two in the Afternoon, in Seſion and in 


Vacance it ſhuts at 4, and onSaturday it is at no 
time Patent in the Afternoon. In one of the 
Rooms of this Houle, the Writers begin to 
make a Collection of Books Relateing to their 

| 5 


Summ 


Letter 


Exe. 
8 0 Employment: their Stock is very conſide- 
_ rable, and they maintain a Numerous Poor of 
pon their Society, as are Writers. wives and Children. 
en The Fond deſigned for this uſe, is partly what 
Oed is given at Admiſſion of Writers, partly Volun- 
ty tary Contributions, Legacies, and Donations, and 
andl ten Merks Scots, which ev'ry Young-Gentle- 
| the) man, at his Extrj to a Mritess- Chamber pays to 
Sn | the Poors-Box. 
ve af 
8 The price at the Set for ER the 
gerd. Summons and Letters which come before 
Ider the _ 
hele 
1098 3 
* Sterli 
15 hatſoever quality lib: e 
Hal, [being for one dyct oO 00 10 
bod . Adjudicaons cognitl. 7 
ſy ummons of 2 Cauſe, : : oo oe io 
Fun * akeming, „„ "6-00 io 
; 1 ſ y Ss as io: 
3 | drreſtments oo OO io 
nd in C5. 1% OO OO 1 
> Charge to en. H In General oo 00 io 
I" Letters off ter Heir 1 ſpecial oo 00 io 
1 Inhibition © "De #6. 36 
their | E4w%071 ms how m® ny Per- . 
1 fons ice. er be inſert 00 00 io 


Em- 
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PExxviũ I be preſent State, 
Ster 
lib. (bi 
© MiniersortheirScipen OO 00 | 
N : 00 ©0 | 
| and accordingly for every 
Letters of Perſon Relaxed or Com poſi- 
2 tion, at the diſcretion of 
the Keeper of the Signet. 
Il Supliment „ 
All other ſorts not oo 
Specified „ 900 00 
Inhibition and Arreſiment joined 
in one Write e e 
Summons for two Dyets. 00 Oi © 
. Horning .00 02 a 
Letters of. Horning Poynding and 
Arreſiments 00 O3 


Theſe are the Rates payed for every Ca 
at the Signet, by Cauſes here is mean'd, 0 
ſeveral Bonds, Tickets, Decreets, Cc. Whert 
on Letters or Summons proceed, ſo that eac| 
of theſe is reckoned a Cauſe, and the dues 10 

Signeting are payed in the ſame manner, as 

ſ ecial Letters or Summons were rais'd on e 
very one of theſe Bonds, &c. tho when an 
number are Accumalated in one Writ of Sas 
mons, or Letters, the Keeper of the Signet 1 is | 
ule to quite ſome of them, 
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he cb 


Jame. 


i. 
Sir / 


Geo: 
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Sir 

WR, 
John 
Mr. 7 
Colen 
Mr.] 
Mr.] 
Mr. 3 
Thom. 
Mr.“ 


of the College * a lxæxxix 
" be chief Officers i in the Siet of Wri riters, 
T be Secretarys of State : 


James Duke of Queensberry and Dover, 
Earl of Dartmouth. 
Sr. John Eſquire. 


The Keepers of t the hn: 


Admited : 
Wm. Alves W Titer to the Signet 6. | 
ir Vm. Catherwood Advocat. Janr. i 170 ; 


| Deput . 1 
Geo: Ee 1 3 
Geo. Kennedy 1 dem die. 


The Commiſſoners. 


Sir James Elphingſtow George Turnbul, 

John Strachan, Mr. Arthur Forbes; 1 
John Cunningham John Stuart Se nior, 
Mr. Thomas Aikman, Robert C ons ale 

Colen Campbel James Baird, 

Ar. William Dallas, William Alves, 

Mr. To. Montgomery, Patric S cot, 

Mr. James Anderſon, Charles Bell, 

| Thomas Pringle, Robert N. aller, 

Dal Mr. James Bailie, John Lumſden, 


NN xXx P. 


— preſent State, 


Patrick Home, William Innes, 


Ronald Campbel, Robert Dalrymple, Dire 


Alex. Glaſs  Lodovick Brodie two ( 
Hugh Sumervel _ ee eee 
FE 1 heſjaurer, 5 Rey 
Mr. James Baillie _ 5 - | 
_ | 3 Decr 21. 171 bo 
Mr. James Boyes £ SR | 


George Fa © « Hl 

ins, Gree Kennedy. - 2 _ Clerks, 
Of the Priviledge of the Co 

Before we ſhew the priviledges belonging t 


ege of Fuſt 


e Members of the Se/jon: It is fit to knq 
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who are Members, and to whom theſe Priv 
 Jedges dee EF 


made upon, and in relation to, a Proceſs of B 


By an Act of Sederunt in February 168 


clarator of Priviledges, rais'd at the inſtance 


the Members of the Colle e. f Juſtice, againſt the 
Magiſtrats, and City of Edinburgh, before tht 
Lords of Seſſion: The Perſons following, ar: 
declar'd to be Members of the College of Fuſtic 
and to have right to the Priviledges aftermen 


tioned. viz. The Lords of Seſſion, Ad vocal. 


Clerks of Seſſion, the Clerks to the Bills, tht 
' Writers to the Signet, the Deputs of the Clerii 
of the Seſſion, who ſerve in the Outter-hos/e, and 
their Subſtitutes for Regiſtrations, being one | 
each Clerks Office, : The three Depates of tht 
Clerks to the Bills, the Clerks of Exchequer, 2 

| | | ; ; 


0 the Ollie of Juice. xci 
Directors of the Chancellary their Depute, and 
two Clerks thereof, the Writer to the Privy 
Seal and his Depute, the Clerk of the General 
Regiſter of Seaſings and Hornings, the Macers of 
the Seton, the Keeper of the Minute- Boot, the 
Keeper of the Rolls of the Inner and Outter- 
houſe: And the Lords do extend the Privi- 
ledges foreſaid to the Perſons following, vis. 
;, [One actual Servant of each Lord of the Seſſion, 
P one Servant of each Advocat, Four Extrafers 
ſtu in each of the three Clerks Offices of the Seſſion, 
ng i Two Servants, employ*d by the Clerk of Regi- 
knou ſer in keeping the Publick Regiſters, The 
Privill Neeper of the Seſſion-houſe, and the Keeper of 
the Advocats Library, but if any of theſe Ser- 
vants, and others to whom the foreſaid Privi- 
ledges are extended, ſhall keep Merchand 
hops, Taverns, or Ale-houſes, or exerciſe any 
Jocher Trade within the Burgh, they ſhall not 
enjoy any of the Priviledges belonging to the 
Members of the College of Juitice, 
ll Theſe Priviledges are many, and firſt, for 
preſerving Peace and quiet about the Houſe, 
by AG 173, Parl. i3. Ja. 6. It is declared 
J © Treaſon, for to ſtrike, hurt, or ſlay any Per- 
ſon within the Inzer-hoaſe, the time that the 
Lords are ſitting, and to do the ſame within 
je inf *the Oatter- houſe, the time foreſaid, is Death. 
of the] By A# 39th Parl. 6. of Q. Mary Anno 15 56, 
„ tha» And by conſtant cuſtome, Ro Inferior Judges 
3 . 
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Kell I be Preſent State, 
bers of the College of Juſtice. 

Warding and other Services within Burgh, b 
Act i53. Parl. iz. Ja. 6. Tho in time of in 


© teſtine Motions, and publick Troubles in t 
Kingdom, they voluntarly Arm themſelve 


care Regimented, they choiſe their own Of 


<ly*s, and their other Goods carryed to, 0 
"<fram the Town, and collected at "th: 
Ports or other places, within the Liberties 0 
the Town. Ana the Lords Declared, The 


| © her of the College of Juſtice, bearing that the 


the ſa 
tiſicat 
at le: 

The 
ſo tO 
ons of 


« are competent to Cauſes belonging to Men 


The Members are free from Watching 


c and the Adwocats and Writers to the Signet 


* cers, and Commanders they have their Enſig 
and Colours, and keep the Guard in the P An 
liament- honſo. by Pa 

And by the foreſaid Ad of Se in t Colleg 
year 1687. The Lords of Council and Seſſion Di Lords 
cerned and Declared; The Members of ti made 
College of Juſtice free from Payment of th impo 
* Annuity of the Miniſters Stipends, and froſ fray t 
Watching, and Warding, and any Impoſſ the fa 
© tions for the ſame, and from Payment of an ven t. 


© Cuſtoms, Calſey Mails, Shoar Dues, anf Perſc 
other Impoſitions lay'd on their Proviſ prope 


ons; of Meat and Drink tor their Famiff ther 
ment. 
Town 
in L. 
then 
of Ez 
Prop 
be E 
nor 1 
And 


* produceing a Certificat ſubſcrived by a Mem 


© Goods do properly be long to him, ſhall b. 


* luficient for Keeing them from Payment e 
th 


Of the Cole of Juſtice, xo 
the ſaid Cuſtoms and Impoſitions, The Cer- 
tiſicate being renewed once in the half year 
TJ ST. 307 OE... 
The Members of the College of Juſtice are al- 
ſo to be exeem'd from the Civil Juriſdicti- 
ons of the Magiſtrats of Edinburgh, and that 
upon their propounding Declinator thereof, the 
Magiſtrats ought to deſiſt from any procedure 
againſt them, without neceſſity of Advoca- 
And when a Taxation or Ceſs is impoſed 
by Parliament, To which the Members of the 
Wl College of Juſtice are or ſhall be lyable, the 
Lords ordain a ſpecial and diſtinct Stent to be 
made upon the Tows or Suburbs, for the Quota 
impos'd, and ſo much more only as may de- 
fray the Incident Charges of the Collecting the 
the ſame, wherein no Exemption ſhall be gi- 
© ventothe Magiſtrats, Stentmaſters or other 
T Pcrſons, but that they be Stented, for their 
proportions of theſe Impoſitions, as well as 0- 
ther Inhabitants; and likewiſe that the Tene- 
ments belonging to Trades, be Stented and the 
towns Common Good, where the ſame conſiſts 
ies off in Land, or Few Daty,s and doth not bear Bur- 
en with the Shire; but prejudice to the Town 
of Edinburgh, if they think fit, to lay on the 
S Proportions of theſe who have been in uſe to 
be Exempted, upon their own Neighbours, but 
not upon any Member of,the College of Juſtice, 
And to the end theſe Impoſitions — 
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lv The preſent" State 
by Publick Authority, may be equally laid ot 
and theſe of the College of Juſtice who are H 
retors, not Burdened beyond their juſt pro 


Mriter to the Signet, for each Quarter of th 
Ton, to meet with the Stentmaſters, who ſha 


of the Survey, and Valuation of the who 
Tenements with in the Burgh and Suburbs, an 
of the Trade of the Burgeſſes, which is in uſe t 
be Stented, and to bear a part of the Barden c 
the Ceſs, and to be preſent at all their meeting 


Valuation be Juſily and equally made, and th: 


of the time of the Stentmaſters meeting, to the 
Lord Preſident of the Seſſion, the Dean of Facul. 
, and to the Keeper of the Signet, ten days be- 
fore, in the time of Seſſion, and twenty days, in 
the time of Vacancte. 8 


tions; The Lords declared that they will fro 
time to time, Nominate one Advocat, and on 


be appointed by the Magiſtrats at their takin 


for impoſing of the Sent, and to ſee that thi 


Stent laid on accordingly, and for that effed 
appoints the Magiſtrats to make Intimation 
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Foꝛm of Pzoceſs, 
VVV 
Lords of Council and Seſſion, 
Conform to the preſent Practique. ” 

TheINTRODUCTION. 


J Proceſs # here mean d, the Order and Di- 
_ werſe ſteps or Procedure of (Parties) Pur- 
ſuer and Defender before a Judge, from the firſt 
Intenting of an Aclion to the final Determination of 
J.. era een 

Procels is either Ordinary or Summar, Or- 
dinary, or, as called in our Practique, Proceſs via 
ordinaria, 2, when Cauſes, or (which is the ſame) 
when Actions are Cognojced in the full and ſolemn 
order of Law, without omitting any of the Accuſ- 
tomed Solemnuities, Summar Proceſs is, That 
where in ſeveral Solemmities are diſpenſed with, and 
the Cauſe is ſummarly and plainly Jraged. 

The Ordinary Proceſses before the Lords of Sef- 
o n, are theſe which proceed upon Letters or Sum- 
mons ander the Signet; and which abide the 
Courſe of the Rolls, as ball be hereafter declared. 
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3 The Introduction. 
_ Summar Proceſſes are ſuch, 4s are Copnoſer 
briefly upon # Bill, and which are not tyed to th 
formalities of the Ordinary Proceſs, Examples where 


matters relating to their Employment, Advocati. 


, others.” „„ 
Al Civil Actions before the Lords, cu 
be made Ordinary, none can be made Sum 
mar, except Aavocations and Snſpenſions ; 
and even that cannot be done without conſent 


Right which every one hath to Purſue and ſeek 
in Judgment ( 1. e. by the interpoſition of tit 


formal or uſual ſtils;of 


y ASKS ( 
ording 
luſions 
alled by 

The ; 
which 4 
Word ! 
gniſie | 


U of thi 


of are Bills of Complaint againſt the Contemmer 
F the duthority of the Lords, or againſt any of th 
Members of the Colledge of Juſtice, malverſing i 


ons and Suſpenſions, when Diſcuſſed upon th 


of the Party, as in Adwvocations, the Purſuer d 
the Principal Cauſe,and the Charger in Suſpenſions, 


Action in the moſt extenſive Signification, 1s 1 by Par 


done in 
Letters 
lance, 
or Con 
to Com 


Cauſe | 


Authority of a Judge) any thing that belong: 
05> N „„ 7 

This Right concerns our Perſon or Eſtate, in «- 
quiring, in Defending or recovering whas belongs 


thereto, and by cauſing Puniſhment Corporal or Pe- ind br 
cunial, be inflifted on theſe who wrong us in oui wetent, 


Perſon or Goods, which Twofold Conſideration gives Noned 15 


1iſe to the Diviſion of Actions into Civil and Cri· N 84 


r «Ü ́ CT 
Bat by Action is here underſtood 4 Claim ig E. 
demand Civil, that one maketh againſt another, N 4 ſee 


or Writ declaring in the N cation 


which is contained u i 
ours, what the Purſi- td for, 
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„ Introduction. EE 
as of the Defender, And this Writing ac- 


luſons and Judgments craved by the Parties, is 
alled by different Names, 5 


Mord Letters for the moſt part, is made uſe of to 
Ilgniſie Writes reading to Execution, or for Securi- 
1) of the Party, as Letters of Horning, Caption, 
Inhibition, &c. And Summons i applyed to 
Writs, whereby a Part) is Cited to Compear before 
Juage, to hear Decreet at the inflance of the Purſuer 
10 be pronounced againſt him in Relation to the mat- 
ter Libelled, which go under the Name of Ordina- 
ry Actions; Bat there are likeways Letters, where- 


f thr Letters of Advocation, when at 4 Defenders In- 
long auſe Advocated and taken from the Inferior Judge 
peteat, becauſe of ſundry Relevant Reaſons menti- 


Perſon, againſt whom Decreet is obtained and Horn- 
ng Executed, to Compear before the Lords to hear 


Ul W [7 for Diverſe Juſt Reaſons, expreſſed 1 the Letters. 


„ 
1 


1 
ording to the variety of things, and diverſe Con- 


Ihe moſt General are, Letters and Summons 
which again are divided into diverſe forts. The 


by Parties are Cited to hear and ſee certain things 
done in Relation to Actions or Decreets, as by 


Fance, The Purſuer of a Canſe, before an Inferi- 
or Court, is Cited at the Inſtance of the Defender, 
to Compear before the Lords, to hear and ſee the ſaid 
and brought before the Lords as only Judges Com- 
ned in the Letters: As in like manner by Letters 


of Suſpenſion, the Party Charger is Cited by the 


and ſee the Letters of Horning, and all other Exe- 
"ation competent to follow on that Decreet Suſpend- 
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rall to their aſſiſtauce, Perſons Learned iu the Lan, 


cauſe the Judge cannot take on himſelf the troabl 


| Repreſentations of the Parties, or their Procarator 
therefore a Clerk is appointed to writethePleadings 
prepare the Cauſe for the Judge, and give Ex 
tracts of his Sentence; 
neceſſary in every Proceſs, The judge, Procurator, 


LEE The Introduction. Wo 
Tlence, Ii is manifeſt , That in allProceſſes there 
neceſſarly a Purſuer and Defender, and the Judge 


Brut becanſe Partizs cannot expreſs and declar 


their Claimes aud Defences in form of Law, thei he | 


and by the Judge found qualified and Anthoriſei 
#0 pleas Caufes, and to give Council therein, mh 
are called Procurators or Advocats ; As alſo, l. 


of Writing and Noteing in Minute, the wvariou 


So that three Perſons an 


and Clerk (who in reſpect of the place they (it int 


do Juſtice) are called a Court, the other Servant 


which in ſome Courts are more numerous than is 
others need not be ſpoke of here, and ſeing thoſe con- 
cerned in the Seſſion are treated of elſewhere divert 


other ſpeculations which might be thought pertinent 


here are laid aſide : The deſign of thisEſſay being to 


declare th Order ofProzedureindiſcuſſing Advo- 


cations & Suſpenſions & in judging & determin- 
ing the moſt Ordinary Actions, whereby the Form 
of Proceſs, in ſo far as Actions in general, which art 


py judged by the Lords of Seſſion, have in common will 


one another, will be ſufficiently manifeſt and know, 
an exatt diſquiſition of Actions, or a particular 


Conſideration of iir various kinds, with their pecu- 


liar Qualities and. ſpeciſiet difference uot being her 
intended. 
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VVw © 
The Formef PROCESS in 
ADVOCATIONS. 


Hen an Inferior Judge is Incompetent, 
for the Action Purſued before him, or 
being Competent, Pronounces Inter- 
0quutors contrar tõ Law, the Party Leſed, has 
Remedy by Advocating (or taking from him) 
the Cauſe to the Lords of Seſſion, Which is done 
by preſenting to the Clerk of the Bills, a Bill of 
Advocation, Drawn and Sign'd by a Writer to 
the Signet, in the uſual Form; on the Back 
whereof, the Clerk Writes the day on which 
it is preſented, and carries it to the Ordinaryon 
the Bills, who Conſiders the Reaſons, and find- 
ng them either not Relevant or Inſufficient, 
Refuſes the Bill, which Refuſal is by the Or- 
dinary marked on the Back thereof, and there- 
iter no other Ordinary can paſs the ſaid Bill: 
And if a new Bill of Advocation, on the {ame 
or other Reaſoxs, be Defired, to be preſented to 
another Lord, being Ordinary for the time, the 
Clerk of the Bills (who keeps a Minat Book both 
of paſt and refuſed Bills,) is ordained to pre- 
ſent to the ſaid Ordinary the Bill which was re- 
uſed. In which Caſe, the» Ordinary, if he 
peaſe may Report the Reaſons to the who 
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Lords in time of Seſion, and to three Lords | 
time of Vacance: Upon which Report, 
either paſſes, or is for a ſecond time refuſed, an 
if refuſed, a Bill upon theſe Reaſons can neve 
be preſented; but ifit happen that an Ordin, 
7 refuſes to make Report of the Reaſons of A 
Docation, to the Lords, the Party who Judge 
the ſame to be relevant, and, if Reported,think 
they would be ſuſtained, may by a Petition ti 
be Read by one of the Lee. l Clerks, re. 
preſent to the Lords in preſence his Reaſons d 
Ad vocation, and crave that they may be confi. 
dered, and if found Relevant, craves they may 
paſs his Bil, or recommend to the Ordinary the 
paſſing thereof; Which Petition, either by it 
ſelf, or with the Auſwers given thereto, is Ad. 
viſed, and is in place of a Report, upon conſi 
derat ion whereof, the Lords either grant or 
refuſe the deſire of the Petition; But when 2 
Bill of Advocation is thus refuſed by an Ordinaij, 
| and the Party inclines to have the ſame paſt, in 
| order to avoid the Objection, that the Reaſons 
were refuſed already, the practiſe is, to deviſe 
new Reaſons of Advocation, and to Eike them to 
the former, which jointly conſidered by the 
ſame or any other Ordinary, may make the 
Bill to paſs without Report, Quia multa Con. 
junctim operantur, que ſeparatim nullum ſortiun- 


tur effetam. Oe 
If the Reaſons af Advocation be doubtfal, and 
the Ordinar) delires to have the matter ma 
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0a certain day, the ſame is underſtood to be 


ance and no longer, 

The manner of Certiorating the other Party, 
is by delivering a Copie of the Bill to the Ser- 
vants of the BY! Chamber, who by the Princi- 


lear, he ordains the other Party to ſee and 
Anſwer the Bill betwixt and a certain Day, and 
n the mean time he Siſts Procedure in the Prin- 
hl Cauſe, if the Sz? be indefinite & not limited 


or Fourteen Days after the date of the Deliver- 


pal Clerk is ordered to carry the ſame to the 
Advocat or Writer ofthe Party againſt whom it 


me 
y the 
by it 
Ad. 


onſi 
I Or 
N 2 
nat), 
ſt, in 
aſons 
iſe 
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the 
the 
Con- 
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and 
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lear 


is preſented, in order to be Auſmered betwixt 
and the Day aſſigned by the Ordinary; And 
that even tho? their Client be not in Town, for 
in this Caſe, it is not requiſite, that formal in- 


timation be made to the Party himſelf:Never- 
theleſs, it is to be obſerved, when the Proceſs 
in the Court is to be ſtopt, This Bill muſt be 


intimated in the Court, as is hereafter declared. 


When the Day to which the Procedure is Siſted 
comes, at leaſt ſo ſoon as the Anſwers are pre- 
ſented, the Bill of Advocation, with the Anſwers 


are laid before the Ordinary on the Bills ſor the 


time, if it be Vacance or if it be Seſſion, before 


the Ordinary who gave the Siſt, who conſiders 


the Reaſons and Anſwers given, and paſſes or re- 
luſes the Bill as he ſees juſt. ho. 

When the Reaſons are clear and relevant, 

The Ordinam immediately paſſes the Bill, un- 

leſs it concerns Cauſes Maritim, depending be: 
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0 
fore the Judge Admiral; The Advocations whereo 
muſt be preſented to the whole Lords in time 


School maſters Stipends, the Bill is for the moſt 
part ordained to be ſeen and anſwered. Th 
Deliverance of a paſt Bill of Advocation is in 


jency, 
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at Summonitio ut petitur, till the renthfland tl 
F day of January ext to come, with continu ſelves 


of Seſſion, and to three Lords in time of V. 
cance ; Or if theAdvocation concern Miniſter*s 0 


this Form. 


ation of days, and in the mean time, to Advocat ani] Proceſ 


_ Diſcharge ut infra, while the Fifteenth day of thiſ tion m 
Jaime Month, for the Reaſons and Cauſes withinſ In 
EMC. 5. 5 azill 
And thereupon the Writer to the Signet en. fame 
peds Letters of Advocat ion in common form. cuſs 
In paſſing Bills of Advocat ion, the Ordinary Lord 
is not bound to Examine very narrowly the cQ, 
Relevancy or Truth of the Reaſons, it being Intin 
ſufficient, if they ſeem plauſible : For a more ſtops 
exact enquiry is referred to the Diſcuſſing of ther 
the Cauſe, as ſhall be declared hereafter: on b 
However it was an Ancient Practice, That no dure 
Advocation could be preſented, without an Au- ters 
thentick Copie of the Libel and Minuts of Proceſi mai 
under the Hand of theClerk of ourt, or Inſtrument F 
taken againſt him, upon Refuſal ; But this 5 ing 


allen into Deſuctude, through this inconvelſ] W] 
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In Advocations. 


1ency, That when Cauſes are Alvocated, the 


embers of Inferior Courts loſe the Emoluments 
hat accreſs to them, if the Proceſs were con- 


tinued in their Court; And therefore they uſe 


all means poſſible to prevent the Parties get- 
ng Adwvocations ;, fo that when they have any 
Suſpicion thereof, they precipitate the Cauſe 
to bring it to a Definitive Sentence, Aſter 
which no Advocation is admitted, for Advocati · 
ons muſt be Purchaſt and preſented in Court, 
beſore the Cauſe come the length of a Decreet, 
and this has made the Lords content them- 
ſelves with a ſimple Copie of the Minuts of 
Proceſs, and ſometimes with a bare Repreſent a- 
tion made in the Bill, 1 | 
In time ofSefzoz,when aParty againſt whom 
a Bill of Advocationis preſented, ſuſpects that the 
ſame may pals, and is willing inſtantly to diſ- 
cuſs the Reaſozs; He gives in to the whole 
Lords, a Peritica craving Warrand for that ef- 
ca, which is granted; and the ſame being 


Intimated at the Bill Chamber and Signet Office, 


ſtops paſſing the Bill or Expeding of Letters 
thereupon : And albeit the Bill of Advocati- 
on be not paſt, yet this Petition ſtops Proce- 
dure in the Principal Cauſe, as fully, as if Les. 
ters of Advocatiou were exped and duly Inti- 
mated. 2 „ : . 
Petitions for ſtoping the paſſing or Exped- 
ing Advocations, are of two kinds, Firſt, 
When the Ingiver of that, Petition de- 
| | ſigns 


n 
"Uh 


10 The Form f Proceſ. | 
ſigns to have the Cauſe Remitted; Then he on. 
ly craves, That the Reaſons of Advocation may be 
DiſcuſſedSummarly upon the Bilhand if, (at dif 
cuſſing) theReaſons of Advocation be found not 
Relevant, then he gets the cauſe Remitted. Or 

_ 2aly. If the Petitioner ſuſpe the Reaſons ma 
be ſuffained, and conſequently that the Cauſe 
may be Advocated in Jure; or that (albeit the 
Cauſe ſhould beRemitted) the Decreet to follow 
might be Sz/pended, then, if the Defender be 
2 the Purſuer Declares his willingneß 
ee f the Cauſe Advocated, and ſummarly 
Before the Collector of the Clerks Dues can 


mark the Petition for this Warrand to Di 

| aud to Diſcuſ 
_ Summarly,the Dues payable for Signeting * 
ters of Advocation, which is 10 ſbill. Scots, 


and 4 ſhill. for Inrolement, in Caſe the 

: 1 * e the Let. 
_ _— Exped, are Conſigned to the ſame 
This Warrand, being obtained, is gi- 
ven to an Under Clerk” who Ach Bs 
timation thereof in the Outter-houſe , to 
the Procurators of the Party who ſought 
Advocation, who are called to the Bar be- 


fore the Ordinary, to whom the Bill of Ad- 


vocation was preſented, and he Orders Parties 


to produce in the Clerks Hands their ſeveral 


partsof the Proceſ, and when produced toſee and 
interchange the ſame, betwixt and a certain 


Day, and if, upon the Day prefixt, the Bill of 
| | : 9 55 Advoc 4 
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Advocation be not produc'd, the Clerk in pre- 
ſence of the Lora Ordinary, Calls the Cauſe 


I by a Macer, and if none compear to produce 


the Bill of Advocation, the ſaid Ordinary Ad- 


mits Proteſtation, and Remit for not Producti- 


on thereof, which is put up into the Minut- 
Book, and if no Bill be produced thereafter, the 


Protetation and Rewit is Extracted in due form; 
This Proteſtation is a Judicial Act granted to a 


Party, who by Letters of Advocation ( when 
expede) is cited to compear before the Lords of 
Seſſion to Anſwer, conform to the Tenor there- 
of,or where a Bill of Advocation preſanted, is order- 
ed to be ſummarly diſcuſſed, and this Party per- 


nodes that he who ſought the Advocation does 
1 


not inſiſt againſt him, he Proteſts, that he be 


not further oblidged to Anſwer in the Advo- 


cation, and that the ſame be of no force, and 
that the Cauſe be Remitted, which Proteſtation 
is Admitted ; And the Judge Decerns the Pur- 
ſuer to pay Fifteen pounds Scots, which is cal- 


led Proteitation Money, and Remits or ſends 


back the Cauſe to the Court, from which it 


was Advocated; But if the Bill of Advocation be | 
produc'd, the Ordinary Ordains both Parties to 


lee and interchange their mutual pieces, i. e. 


the Purſuer of the Principal Cauſe, to ſee the 


Bill Ul Advocation, and Inſtructions thereof, 
and the Party Advocater or Defender, to fee 
the Lybel, = and to he ready at next 


hearing, which is equivalent to a Formal Calling, 


f | Oat- 


Maou 7.2 
I 2 
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Out-grving , Returning and Enrolling, and ment ir 
which makes the Proceſs of A dvuocation ſummar. Sentence 
After this the Cauſe proceeds, as if it had come Judge a 

in by the courſe of the Roll, as ſhall be ſhewn ledge, 

oo, Re ES Se Nit were 
When the Letters of Advwocation are Signetealto the 
and delivered to the Party, it may be then ſaid Meſſens 
that the Advocation is expede, ſo as no ſto el int 
from the Ordinary can take effect: For the vate! 
the Bill be paſt, or tho? the Letters be marked of the 

in the Sizzer-Book, and Signeted, yet if they be to dete 
not delivered out of the S7zne!-Office, to the ¶ cf the 
Purchaſſer of he Advocation, tlie Party againſt produc 
whom the Advocation is procured, may apply N chat h 
to the Ordinary, and geta ſtop to hinder the ſudge 
Expeding thereof, whuch is done by a Writing done, 
under the Ordinary's hand, Directed to the ¶ cedur 
| Clerk of the Bills, and Kyeper of the Siguct, Dil Bu 
| charging them to expede the Bill and Letters of other 
Advocation purchaſſed by A, againſt B. Pur- IÞ cannd 
ſuer of the Principal Cauſe, till both Parties I there 
be farther heard, which being duly intimated, I 44) 
Vill bring the Bill back to the Ordinary, wo gree 
| upon hearing of Parties, will either refuſe the like : 
8 fame, or take off the Stop, which muſt be viſan 
done by another Writing to be ſhown to the Cou 
Clerk of the Bills, and Keeper of the Signet. and 
When Letters of Advocation are expede, they ling 
muſt be carryed to the Court from which the | fm. 
Principal Cauſe is Advocated, and muſt be I Cau 
how to the Judge and Clerk ſitting in Judge. adm 
_ CL ment 


and 
ma 
dome 
ewn 


—_— 
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a Of Advocation. . 
ment in time of Court, and that before an 
Sentence Definitive be pronounced, for tho? the 
Judge and other Members have certain know - 
jedge, that the Advocation is expede, or tho? 
it were extra juaicially intimated to them, or 
to the Purſuer by a Sheriff in that part, or 
Meſſenger, yet except the ſame be duly intimat- 
ed in the Court, as is above declared their pri- 
vate knowledge will not hinder the Purſuer 
of the principal Cauſe to inſiſt, nor the Judge 
to determine therein, Therefore the Purchaſſers 
of the Advocation, or his Procurator, when he 
produces the Letters duely Signeted muſt crave _ 


that his Advocation may be admitted by the 


Judge, and marked accordingly, which being 
done, puts an effectual ſtop to all farther pro- 
cedure in the Principal Cauſe. 

But if at that time it be alledged by the 
other Parties Procurators, that rhe Advocation 
cannot be admitted, and he give Reaſons 


therefore; Such as, That there is Sentence al- 
ready pronounced, or, that the Advocation does not 
agree with the Libel in the principal Cauſe, and the 
like; In that Caſe, the Judge may make 4- 
viſandum with the Advocation, till the next 
Court-day, that he conſider the Relevancy 
and Truth of theſe Reaſons given for 1 
ling the Advocalion; And it he ſuſtain the 


lame, as good and true, at the calling of the 


Cauſe the next Court - day, he may refuſe to 


admit the Aavocation, all which is marked 
1 » | in 
* 


dione even the firſt Court: day, without mak 


14 The Form of Proceſs 
in the Minuts of the Principal Cauſe, in whid| 
the Judge may continue to inſiſt, as if no 44 
vocation had been preſented, and this may h 


ing any Aviſandum, if the Judge be ripe in thi 
matter: But if the Reaſons againſt admitting 
the Advocation, be either irrelevant or falſe,thi 
 Advocation is admitted by the Juage and by thy 
Clerk marked accordingly in the Margine o 
the Principal Letters, whereof a Copy is left in 
the Court; And this Signature on the Princi. 
pal Letters is ſigned by the Clerk; The Letters 
being thus admitted, need not be farther 
intimated to the principal Party, becauſe 
he is preſumed to be warned thereof apud acta 


and his Procurator may give notice to him of 


the day, to which he is cited to compear be- 
fore the Lords of Seſſion, and the Copy of the 
Letters are left in the Court tor his better Cer: 
tioration. 5 We 

The firſt dyet of compearance for the Defen. 
der. in the Advocation being come and bygone, 
the Purſuer of the PrincipalCauſe gives in to an 
 Under-Clerk of the Seſſion a Note in order to 
call for the Letters of Advocation, which Note 
is thus, Copy Advocation A, (raifer of the Ad. 
vocation ) againſt B. (Purſuer of the principal 
| Cauſe) per C. (the Advocats Name who is implojy- 
ed by the Purſuer of the principal Cauſe) Upon 
this Note the Under-Clerk writes thus, fiyſt, 
the oy of 3he Mowerh og _which be calls 
F Ars apo 
0 


he Lett 


5 
hereir 
etters, 
lerks S 
lerks S 


Note ſc 
Book, V 


hereby 
d voc a 
ed til 
ocat io: 
many , 
tractin 


cation, 
Minut- 
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In Advocationss 15 
he Letters, and then adds Proteſtation and Re- 
it, and ſubjoins the mark of the Office, 


herein he is Clerk, which is three Initial 
al etters, two of them for the two Principal 


lerks Surnames, and the other for the Sub- 
lerks Surname, and thereafter delivers this 
Note ſo marked to the Keeper of the Minut- 
Book, who puts up a Proteſtation and Remit, 
hereby to force the Production of the Letters of 
{dvocation, this Proteſtation cannot be Extra- 
ed till the ſecond Dyet in the Letters of Ad- 
ocation be paſt ; However even then there are 
many ways of ſtoping and delaying the Ex- 
tracting thereof: As firzt,by ſhewing the Advo- 
ration, and inſtructing to the Keeper of the 
Minut-Book, that the Proteſtation is put up be- 
he. Jore the firſt day of Compearance, lor till that 
the be paſt the Party Advocater is not bound to 
produce his Letters of Advocation, and this ope- 
fats an expunging of the Proteſſation out of the 
Minui- Boot, Which we call Scoring of the Pro- 
teftation, ſo that the Purſuer of the principal 
Cauſe muſt wait till thefirſt day of Compearance 
be paſt, and put up Proteſtation of new again. 
Secondly. Eætracting of Proteſtatlon is ſtoped by 
44. requiring the Party craver thereof, to conde- 
pal ſcend upon the date of the Ad vocal ion, which is 
done by ſubjoining to the Note of Proteſtation 
in the Minut- Bool, a Clauſe, Iutimating, that the 
Party againſt whomProteſtab iq; is ſouglit, craves 
or chat the date of the Advocation may be conde- 
— . — — 1.7 5. bf 
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1 5 
ſcended upon, and till that be done, the E 
| tracting of the Proteſtation 15 ſtoped * But Additio 

ſoon as the date is condeſcended upon, and Meit the 
rꝛimation thereof made in the Outer - Houſe tot I cter tl 
Party concerned, if the Advocation be not pt vas a f 


The deſign of craving that the date of the Adwvor 
ion may be condeſcended upon, is in Cale then 
were diverſe other Advocations correſpondent 

to as many different Actions betwixt the ſam Nonde: 
Advocations is fought, or, perhaps the Advoce 
may the more readily Extract it, out of the 
A ——_— ᷣͤ K 


within Year and Day, after the Day of Com: 


tefation can be granted, till the Advocation, 


and pets the Proteſtation to be ſcored, ſo that be- 
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vitha ] 


duced, the Proteſtation may be Extrattedſyear, : 


aking 
eedful 
De EX PI 


Partys, It may be manifeſt, which of tMared 


| | 07 ul 
tion is loſt or fallen aſide, fo that the Part 1 855 


Advocater craves to know the date, that he 1;-.,-; 


De not 
n an 
Party 
ea iter ures. 
pearance in the Letters of Advocaticm, no Profiling. 


Ihirah, In caſeProteſtation has not been ſought 


a ed. ; '0cAtz, 
which, on that account, is ſaid to be Sleeping, bel. 


wakened, ſo that if after the date is condeſcend-Baeſce; 
ed on, it appears that the Advocation is ſleeping, Ito the 
then the other Party replyes at the Miuut put u 
Book, and inſtructs that the ſame is {leeping, In, vv 


ſcend 


ven: 


fore any Proteſtation can be got, there muſt be 


Summons of Wakening of the Advocation raiſed IDate 


at the inſtance of the Purſuer of the principal Nnon! 
Cauſe, and Executed againſt the Defender and ay 
Advocater, and after the days in the Summons 

— >. e — CCF are 


# 
” 9.4 * 


n Adwvorations. 3 
re run, the ſame is given to the Under - Clerk 
vith a Note for a Proteſtation, as before, with 
Addition of the words, on a Wakening ; But al- 
eit the Proteſtation be put up Year and Day, 
ter the laſt Day of Compearance, yet if there 


gen yas a former Proteſtation put up within the 

5 edeyear, and Scor'd, that will ſtop Sleeping. In 
Ya. aking a Condeſcendance ona Dare, it is not 
hen 


eedful, that the preciſe Day of the Month 

de expreſt, for the Party may make a general 
Nondeſcendance, thus, That the Adwocation is 
fte in ſome of the Days of the Month of June 
22 7 July 1700, or the like, for this general Con- 
Partſpelcendance will operate a Production 0i the 
at he¶ lac ocation: But in caſe the Condeſcendance 
t tlie. not true, and that there was no Advocation 


in any of theſe two Months, The other 
ught 


om. 
Pro- 
ation, 
— 
end- 
775 
ſiuui- 
ing, 
45 
ſt be 
uſed 
ipal 


- and 


non, 
Are 


arty from whom the Advocation is ſought, pro- 
ures a Declaration from the Keeper of the Sgnet 
ce, making mention, that there was no Ad- 
ocation betwixt theſe Parties Signetted and 
Noted in his Book, during the Months Con- 
deſcended upon; And upon ſhewing thereof 
0 the Keeper of the Minut Book, the Proteſtation 
put up for not production of ſuch an Adwvocatr- 
an, will {till be ſtoped, and a further Conde- 
ſcendance of the true Date appointed to be gi- 
ven: And fo furth, ay and while the true 
Date be Condeſcended upon; But if Proteſta- 
lion be not /cored or ſtopped, as isnbove declared, a 
Warrand for Extracting thereof, is Subicrived, 
e 5. e 


» 


18 


9 And 


7 


and given out bY e 
and given out by the Neeper of the Minut Boot-! +; 
5 Which Warrant is the Note & Copie _ And t 
| I; mentioned, given by the Party craver Inferto 
the Proteſtation to the Clerk, bearing a Signatun and m 
Written and Sign'd by the Kyeper u “ 
Minut. Bool, thus, Edinburgh 14 Tune 1700, Giuu Wh 
out to be Extracte l. 88 the K 
 Tho' this Warrand to Extract the Proteſt backt 
ion be Subſcrived, yet the ExtraQting then . 
1 of may be ſtopt ” by pr oduction of thi CONE. 
principal Advocation to the Keeper, whil Partie 
the Warrand is in his Hands, or to the Clerk purch 
or the Extracters imployed, upon refounding * 
or conligning in their Hands, the Parties Fi] pie 
pences in taking out the Copie, and ſatisfying Mar! 
te Extracter for his pains: And the Expence Whie 
of Extracting the Proteſtation it ſelf, if the ſam ; It 
ſhall happen to bz paid, and ſo Marked by thi cient 
Collector of the Clerks dues, before preſenting A 
and offering the Advocation to the Clerk or Ex Part! 
tracter. a. % pens Al 
After the Proteſtation is thus fl rie 
Keeper N the pom . f =, 2 0 
don the Aa ar 1 a8 
TT. 
But in cafe Advocation be not produced, P- © t 
tin eſe hott be nor produce Po 25 
FeS of Horning, tor payment of the Fifteen Dat. 
pound of Proteſtation Money, is raiſed thereon, _” 


oy Add afin f 19 
And the Cruſe is brought. back again to the 
Inferior Court, and proſecuted in the ſame way 
and manner, as if! ir had never been Advocate 
ed. 


the Keeper of the Minut- Bool, he marks upon the 
back thereof, Produced per A: which ſtand; forthe 
name of the Parties Advocat, who raiſed the Advo- 
cation) to B:{which ſtands for the Name of the 
Parties Advocat, againſt whom Advocauon was 
purchaſt, and who ſought Proteſtation, whoſe 
Name is in the M:za«t-boek, as has been told be- 
fore) And to this is ſubjoined the ſaid Clerks 


which the Proteſtation was put up. 
If the Principal Letters are loft, the ble 8 
ing of Extra#ts thereof from the Sggnet, is ſuffi- 
cient, but fo are not the Copzes, even tho the 
Parties conſent. 
After this, the Letters of Advocation are car- 
Ti ried to the Clerk of the Proceſs: For it is to 
be obſerved, That he who puts up Prateſtation, 
has the Nomination of the Clerk, who marks 
Pro. his Name on the back of the Letters,and Writes 
pi, on the Margine thereof, a Calling, Thus, The 
7 a 23d. June 1709, Actor B. alter A. 10 ſee. (This 
ni Pate is the ſame with that of the Prateſtation in 
eon, the Minut-book, and marked upon the back by 
the Keeper.) 
The * thus marked, are dclivered to 


(0 


" Bz thc 
9 | 1 


When ar of Advocation 3 are produced to 


Mark, as in the Minut- bool, with the Date on = 
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the Procarator for the Cher in the Princip 
Cauſe, who is Defender the Ad vocs 
tion, and after taking a Note of the Reaſon 
of Aduvbcation, he Writes upon the Libel or o 
ther part of the Proceſs, an Outgiving, Thu 
24. June 1709, given out ta A: (which is th 
Name of the other Parties Procurator,) To | 
| principal Libel, two Executions, three Minits i 
the Proceſs, at the inſtance of B: contra C: wil 
their own Advocation returned by me D: and i 
Sig ned by the Advocat er thereof. Which 
Writs mentioned in the Outgiving, with the 
Advocation, are delivered to the Procaratn 
mentioned therein, That he may conſider the 
Proceſs, and be ready when the Cauſe comes to 
be Debated ; For which end he is allowed ti 
keep the fame ſix days, after which the Proceſs, 
-mult he returned to the Procurator Outgive 
thereof, which if he refuſe,he can be forced to 
it by a Caption, as {hall be ſhown, when we 
come to Treat of Ordinary Actions; Upon giving 
back the Proceſs, he Writes and Signs a return, 
which is ordinarly beneath the Outgiving, Thus, 
1 July 1709, ſeen and returucd by me A. 
The Proceſs thus ſeen and returned, is upon 
FE firſt, or any other ſubſequent Saturnday cat. 
ried to the Keeper of the Outer-Houſe Roll, 
who Inrolls wo Cauſe in the Book of In 
rolment for Advecatioas, conform to the date of 
the return, and Marks upon the Write, which 


contains the Oytgiving and Return, the Date 
« 0 ol 
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% N ns: 
voc of the Inrolement, Thus, Inrolled, 3 July 

he Cauſe coming to be called, conform to 
Procurators, may be warned from the Rollt, put 
upon the Walls of the Seſſion-Houſe Week-. 
fy, or by the Book, Which is patent to all: The 
Purſuer of the Principal Cauſe, is to have his 
Libel, and other pieces Outgiven, ready 

to be produced, and put into the Clerks 
Hands; As alfo, the Parker of the Advocation, 
who is ordinarly Defender in the principal Cauſe, 
is to have the T etters of Advocation in readineſs, 
likeways to be produced; For if at Calling be- 
fore the Ordrnary, the principal Libel and other 
oceſs Proteſs be not produced, the Purſuer of the Ad- 
ver vocation may produce the Letters of Advocation, 
d tog and crave, That the Cauſe may be Advotated. 
 weflay and until the Libel and other pieces of the 
Ving vincipal Proceſs be produced, which the Ordi. 
urn ry will admit of, and this operats an Advoca- 
bus tion in the mean time, but is of no great force, 
IA ſeing it is taken off when ever the principal Pro- 
1p01 WF is produced. e 
car. The main deſign thereof, being to fix the 
0 Cauſe and C gnition of the Reaſons of Adt ocation 
Ir. before that Ordinary: Again, ſome Advocats, 
e 0f inſtead of ſecking ſuch a Qualified Advoration, 
nich when the Purſuer of the principal Canſe,does not 
Date F inſiſt to have the Reaſons of Advocation Tryed 
and Debaced, crave, that the Advocatiun mag 
ye 


the Courſe of the Roll, whereof Parties and their Wi 


EY : 


in tend to ioſiſt. 
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be Deleted out of the Roll and Scored, which is 


2 


never refuſed; And this obliges the other 
Party to Inrell of new again, when ever they 


by 


But if the principal party inſiſt, and the Par, 
chejjer of the Advocation produce not the Leg 
fers: At calling the-C auſe, the Parſeers , Procy: 
rator, craves Proteſtation and Remit, which is 


granted; And this is called a Judicial Proteſtati. 
on and Remit, which tho? in the ſtile thereof, 
when Extracted, is not different from the for- 
mer, yet it hath a different Warrant, for as was 
told, the Warrand: of the firſt, was under the 
Hand of the Kyeper of the Minut- book: The 
Marrand of this, is figned by the Ordinary, who 


granted Proteſtation and Reit, which in Stile 


differs in nothing from the former, fave: only, 


that the true:Dates-whereon the Proteſtation is 


admitted, is prefixed with the Lord Ordinarie's 
Name, who grants the ſame. Then the Clerk 
adds further, admits Proteſtation andRemit,which 
being Subſcrived by the Lord Ordinary, is 2 


compleat Warraud for Extrating.. 


* 


And by an Act of Sederunt, it is order d, 


Where a jadicial Proteſtation and Remit is ad · 


mitted by the Lord Ordinary, That unleſs the 


Advocatun be produced, and. the Cauſe, call'd 


the ſame Week, before the Clerꝶ can after that, 
receive the Advocation, or the Party can be re- 
pon'd againſt thay Proteſtation, he ſhall pay to 
the contrary Party, or to the Clerk for his be- 
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before the Inferior Court, till the Advocation 


„  Þ oO 
hoof, Ten Shilling Sterling; And till this Su 
be pay'd, the Clerks are Diſcharg'd to Write u- 
pon the Proceſs, otherways'to be liable in pay- 
ment of the Double: But if the Letters of Ad- 
vocation be not at all produc'd, with a ſtop from 
the Ordinary, before Proteſtation is Extracted, 
which may be done 24 Hours after the ſame 
is Read in the Minut· bool, the principal Cauſe is 
brought back to the Court, from which it was 
Advocated, and the Advocater may be Charged 
to pay the Proteſtation Money, by Letters of Horn- 
ing and other Legal Diligence, 1; 

It both Parties Procarators Compear,and pro- a 
duce their mutual pieces: The Diſpute be- 
gins towards the e eee, the Reaſons of Ad- 
vocation ; Tn doing whereof, this order is ob- IM 
ſerved, The Purſuer of the principal Cauſe, Re- 
peats his Libel: and holds forth the whole ſteps 
of the Proeeſs, and tells what length it came 


was produced; And then craves,the Ordinary 
would remit the Cauſe ; And if the other Party 
make no Anſwer, the Ordinary pronounces an 
AF and Remit. Againſt which the Raiſer of 
the Ad vocation will not be repon'd, nor he al- 
low'd to propound his Reaſons of Advocatiom, til! 
the Sum of Tex Shillings, appointed by an Act 

of Sederunt, be pay'd by him to the contrary 
Party, or to the Clerk for his behoof, unleſs 


Application be made to the C dinam, and a ſtop 
8 ho ene os 
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i Writing obtain'd within fix free days, after 

the date of the Act and Remit; and the Clerk 
ate Diſcharg'd to Write on the Proceſs, till tha 
Sum de pay'd, otherways to be lyable in the 
double. In this & all other caſes, where Acts off 
Decreets are ſought to be ſtop'd, the Lords have 
Diſcharg'd Verbal ſtops, and ordain all Written 
ſtops to be ſubjoin'd to a Repreſentation, craving 
the ſame, and that they ſhall not endure d 


The Formof Proceſs. 


on were Relevant, yet the ſame are not inſtant 
ly verified and proven, and ſo cannot be ad- 
mitted: And if the matter be ſo, the Or dini 


& - continue above a Fourth-night in time of Seſſon i and of 
| -andifgranted in timeof/accance,ſhall not endurtÞ} Suche 
after the eight day of the down: ſitting of te Juriſd 
next Seſſion, except the ſaid Stops be renev.¶ purſuc 
ed: If no ſtop be procur'd, the 4 andi the pe 
Nemit, Decerning Payment of Fifteen pounifſh II 
Scots of Remit Money may be Extracted in it's name 

due time: After which the Cauſe is brought ;quit) 
back to the Court where it was firſt raiſed. ] Cauſ 

But if the Advocate repeat his Reaſons of TI 

Ad voc ation, and offer inſtantly to verily coun 

and prove the fame, the other Party muſt 4. &, « 

ſwer thereto, and either impugn the Relevazc, iſ the C 

or elſe alledge, though the Reaſons of Advocati. T 


the! 
Jud; 
ſang 


ry will repel the Reaſons, either as not Rele- mah 
vant, or as not inſtantly verified, and Remi upo! 
the Cavſe in common Form; For it is to be Kin 
obſerved, that all Reaſons of Advocation muſt tial 

Proc 
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ifteſeicher be a point of common Law, or a Matter 
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of Fact notourly known, or they muſt be Do- 
cumented by Writes inſtanly produced, or by 


the Oath of the Partie, for a Probation by Mut- 


neſſes or giving Letters of Diligence, to recover 
from Extraneous Perſons, Writes for proving 
theſe Reaſons of Advocation, are repudiated by 
Law, and by the practique, excepting 
when theſe* matters of Fa& are proponed, 
and offered to be proven peremptorie Canſe ; 
Such as,the Defender denys he lives within the 
Juriſdiction of rhe Court, before which he was 
purſued, and offers to 
the peril of the principal Cauſe, „„ 
There are only two Reaſons of Advocation, 
namely the Iucompetency of the Judge, or the Ia- 
iguity of his Inter loquitors pronounced in the 
n rd 8 
The Grounds of :#competency, are upon ac- 
count either of the Purſuer, or of the Defend- 
er, or by Reaſon of the Nature and Quality of 
the Cauſe, . 
The Reaſons of incompetency, upon account of 
the Purſuer, are, That he is related to the 
Judge, within the prohibited degrees of Cox- 
ſanguinitie, or Affenitie, which by expreſs Law 
make the Juage ſuſpect, and unfit to cognoſce 
upon Cauſes and Actions, appertaining to ſo near 
Kinſmen, or becauſe the Judge has given par- 
tal Counſel to the Purſuer concerning the 


Proceſs. 
The 


prove the ſame under 
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The Grounds of incompetency, upon acc ferior J 
of the Defender, are, That he does not Linear 16 
withinthe Judges Territory, as for Example, th 


| 
| 
| 


the Lothians... Nevertheleſs, if one have reſic 
ed, Fourty days within a Jadges Territory, hi 
is ſubject to his Jurisdiction, and cannot pleat 
this Ground of incompetency; In like manner 
if one have Lands lying within one Jurisdith. 
on, and his Dwelling-place within another, in 
all Actions concerning the ſaid Lands, he may 
be called before the Judge of that Furiaidtin, 
where the Lands ly; And it is ſufficient u 
Summon him at the Ground of the ſaid Land; 


ally, or at his Dwelling- place: And alſo, if one 
be Summoned at the place where his Wife andfnoſced 
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alle age c 
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Sherriff of BerwickShire cannot Judge in A#i, 
againſt a Defender, living within the Shires 


and by Letters of Suplement, to Cite him Perſon- 


Family remain for the time, it is ſufficient, al-ſſpeculiz 


beit he himſelf, at the date of the Execution,ſſ.. Pr 


and long before, was in another place. Amir 


. Secondly. Albeit a Defender Lived within tle have 


Territory, yet he may enjoy a priviledge flow · ¶ Cauſe 


ing from his Perſon, Office, or Employment, the Le 
Which frees him from the Jarwdidion of theWtent ii 


Judge ſuch a priviledge is granted to the Men- cf Rig 


bersof the Colledge of Juſtice, who by the At An 
of Parliament, and daily practique of Scotlaniirom 


are Eximed from all Inferior Furicdiitions, and] other 


are bound only to Anſwer before the Lords befor 


Council and Seſfion; So as they may decline all I whic 


In- 


c 
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ferior Judges; And the Af? of Sederunt in the 
ear 1687; declares who are Members of the 
aue of Juſtice, and when they Forfeit this 
rwiledge. 5 3 
But ir is to be obſerved, That if the Party 
> whom the Objections are competent, ne- 
lect to propone the ſame in due time, and 
roceed to alledge other Defe nces, which im- 
Sly an Approbation of the Judge, the Juriditt-_ 
comes thereby to be prorogated, ſo. that the 
party is not thereafter allowed to recurr, and 
o propone any of the foreſaid grounds of perſo- 
onal. Inconepetency, which is ot! . when 

the Incompetency is real, ariſing from the nature 
ff the cauſe. FC No. 
The third Reaſon of Incompetency flows from, 
he Casſe it ſelf, for all Cauſes cannot, be cog- 
noſced by all Judges, and there are Actions 
peculiar to certain 25 wherein they have 
 Privative Jurisdiction, as the Juage 
Admiral and ; Commiſſars of Edinburgh, 


thelhave a Supream Jurisdistion in certain 
low. Cauſes cognoſcible only by themſelyes; And 


the Lords of Seſſion are the only Judges compe- 
the tent in Actions relating to Property, Declarators 

Aen. ef Right, Reduitions, or the like. 
ads Another Reaſon of Iacompetency, proceeding, 
lau from the Cauſe, is, where the ſame Proce/s,or an- 
andother having a near contingency to it, depends 
5 before a Soveraign, and more competent, Judge, 
all which is called Lis alibi perigens, as when a 

| | : : Proe 
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Proceſs is firſt raiſed before the Lords of Conlhe De! 
eil and Seſſion, and is not inſiſted i}pon. 


wy The Form of Proceſs. | 


The Purſuer thereafter intents the like Proc 
before an Moree, this laſt Cauſe mi hen t 
be Advocated to the Lords, becauſe the firſt whidſhhe Cor 


is to the 3 is depending before the 
A 34. Reaſon of Iacompetenc) upon the ac 


pon Pa) 


Iniqu 


acitely 


The 


count of the Cauſe it ſelf, is, when the Jud tion, 
has an Intereſt in it, either directly, when lwſſkhoug! 


may be Loſer or Gainer in the event thereon Irre 
or indirectly quando fovet conſimilem cauſam. Watt, 
The Second Reaſon of Advocation is drawn 
from the Judges iniquiry committed in the 
Proceſs, which may be done in the Interloqui- 


tors, determining the Relevancy of Alledg. 
ances, Defences, Cc. proponed, either by Pur- 


ſuer or Defender, or in the Form of Proceſs, ot 


in the manner of Probat ion. 
The Defences are either Dilator, or | 
tor, and .Iniquity is committed, © with reſpect 


| Peremp. 


to theſe, when Deferces Relevant are Re- 


ed. 


The- Dila 


tor Defences are founded either upon 


pelled, or Irrelevant Allegances ars Suſtain- 


the Incempetency of the Judge, or upon the In- 


as ſhall be fully ſhown hereafter. 


Peremptor Defepces cannot regularly be enu- 
merated & claſſed, yet, they may be ſaid to be 
founded upon Preſcription, or upon Nictio 
= 


£ formality of the Citation, or upon the Contrat, 
or other Write founded upon in the Hobel, 


„, or 


upon 
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N pon Pyyment, or Aquittance, and Diſcharge oz 
* he Debts, Bond, or other Right purſued 
Prod Iniguity is committed in the Form of Proceſs 
 maſfiphen that Form which is uſually obſerved in 
whidſhhe Court, is either expreſly diſpenced with, or 
themacitely laid aſide. Wee. > 
ne a The third fort of Iniquity reſpects the Pro- 
JudgWation, and is committed, when an Allegance, 
n though Relevant, is admitted to be proven by 
zreoffflan Irrelevant mean of Probation, as, when a 
Lad, which is the proper object of an Oath of 
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raw 
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Verity is referred to an Oath of Calamny, ſuch 
are Facta propria recentia. 2dly. When what is 
probable by Oath,or Writing,is allowed to be pro- 


ven by Witneſſes, or the like. | 


Now theſe Reaſons of Advocation muſt be in- 
ſtantly verified and proven, which is done, 
either by the Minuts of Proceſs and peices, 


which concern the ſame, or by the Oath of 


the Party and no otherways, for the Oaths of 
the Members of Court, viz, the Judge or Clerk, 
are not regularly admitted in Adwocations, 
though they may be received towards 
proving Relevant Reaſons of Saſpenſion. If the 
Reaſons of Advocation be not ſuſtained, either, 
becauſe they are not Relevant, or becauſe they 


are not inſtantly proven, the Cauſe is remitted to 


the Judge, from whom it was Advocated, and 

the Lord Ordinary pronounces Iuterloquitor upon 

the Reaſons, and Remits the Cauſe by an Act, 
Cs Et Which 


tion, to pay I 5 lib. of Expences, which is call 


Cauſe be Remitted, without Expence, whi 


But ifthe Reaſons of Advocation be found Re 


Conſent, or in jure. 


go The Form f Proceſs. 
which is commonly called an Act and Ren” 2 
lik ewayes ordains the procurer of the Advs Ad voc 
Reaſon: 
Remit Money,) unleſs by the Izterloguiter ens 
when | 

preſent! 
The 
when 
dinary 
vant and proven, the Cauſe is either Advocate come 
e 

pute 11 
vary pi 
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is done, if the Ordinary find the Advocu 
did not Advocate mals fide, and that he hy 
a probable Cauſe for fo doing. 


The Cauſe is ſaid to be Advocated of Conſen 
when bothParties conſenting inſtantly todiſpy 
in the Principal Cauſe, the Purſuer repeat 
his Hel, and the other Party propones hi Judge 
 Defences, as was done before the Irferiſ” of t 
Court, or as if the Cauſe had been originalifh Ou 
intented before the Lords; And in this no Ad be fee 
is Extracted upon account of the Advocati lame 
though in the Act of Litisconteſtation, or U Book « 
 ereet, which is pronounced in the princi be de: 
Cauſe, the Extract mentions that the Cas Form: 
was firſt intented before an Inferior Court, alt In 
thereafter Advocated to the Lords. Nuant a 
But ſometimes when the Cauſe is Advocett Lords 
of Conſent, the Parties do nor inſtantly pleat When 
therein, for when it is intricate, or conſiſts d Inter 
many parts, the Lords will allow the Defen the fi 
io ſee the Praceſs in the Clerks hands, and to Ec. 
ready the next Calling, after which the Dea mat 
der without further delay is obliged to 4 thou 

ſw! 


* 


WWW 31 
Ren rer, and many Cauſes are wont to be 
Advocated of conſent, without diſputing the 
Reaſons of Advocation, which ordinarly hap- 
pens when the Reaſons are dubious, or 
when both Parties are well ſatisfied, that the 
preſent Ordinary, Judge the principal Cauſe, 

The Cauſe is ſaid to be Advocated in jure, 
when the Reaſons are ſuſtained, ſo that the Or- 
dinary finds the Lords of Seſſion are only Judges 
competent to the Action, and if the Raiſer 
of the Advocation, will not conſent to Diſ- 
pute inſtantly in the principal Cauſe, the Ordi- 
3 pronounces an Act of Advoration, whereby 
the Cauſe is Advocated to the Lords, and 
s i judged by them. This Act the Purſu- 
„er of the principal Cauſe Extracts, and gives 
nal out with the Lybel, and pieces of the Proce/s, to 
o A be ſeen by the Defenders Procurator, and after the 
ann ame is returnd, the Cauſe is Inrolled, in the 
\r D Boot of Inrolmens for Ordinary Actions, as ſhall 
be declared in the Title which treats of the 
Form of Proceſs in ordinary Actions. 

zu In {ome Caſes, albeit the Reaſons are Rele- 
Not and proven, the Cauſe is not Advoc ated to the 
n Lerds, but remitted with a Qualification, as 
when the Debt is inconſiderable, or when the 
Inferior Judge is the only Judge competent in 
the firſt inſtance, as the Commiſſars in matters 
Eccleſiaſtical, ſuch as concern Diporce or Legzt- 
mat ion and Confirmation of? Teſtaments, and 
though Iniquity be committed, yet the Lord; 
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„ The Form of Pros : 
will Remit the Cauſe with Inſtructions, hoy 

to proceed, that no further Error be committe, 

and without Proteſtation Money, 
© Sometime the Cauſe may be Advocated ij 
jure, & yet not bfought before the Lords, nor re. 
mitted to the Court, before which it was intented 
but will be ſent to another, which is alone com. 
petent in the firſt inſtance as to the ſubject mat. 
ter, as a Service maybe Advocated from an Inferic 


cers; In like manner Cauſes Maritime or E-. 
cleſiaſtical, originally intented before incom- 
petent Inferior Judges, will be ſent to the HighCourt 
of Admirality, or to the Commiſſars of Ediuburgl. 
If the Parſwer of the Principal Cauſe, 2gainit 
whom Letters of Advocation are Expede ; Find, 
That the Reaſons will be ſuſtained, for his diſ- 
patch, he may put up a proteſtation in the Minut- 
| book, to force the production of the ſaid Lerters, 
and when produced, So that he underſtands 
what Advocat is imployed for the raiſer of the 
Advocation, he cauſes the Clerk put up in the 
Minut-book , an Act of Advocation of conſent 
which ſo ſoon as read, he Extracts, and 
gives out the ſame, with the In#rattons of his 
 Libel,to the Defenders Advocat, to fee; And in 
ſo doing, he faves the time, which otherways 
would beſpent in Out- giving, Returning, Iurolling 
the Cauſe in the Roll of Advocations, and D. 

cuſſing the Reaſons, | 
But when the Purſaer of the Principal Cauſe, 
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aiſes the Advocation, which frequently happe 


he Lords of Seſſion have Enacted, That if 
ithin Fifteen days after admitting ſuch Advo- 


ions (not reckoning Vacation time) he does not 
nſiſt, by cauſing call his Advocation, and giv- 
og it with the Proceſs to the Defender's Ads; 
vcat to ſee, immediaty thereafter, the Defen- 
ler may put up a Proteſtation in the Minut-book, 


rhereupon the Purſuer ſhall be oblig'd to pro- 
uce his Ad vocation with the Principal Proceſs, & 


an Outziving thereon, otherways the Proteſta- 
Von andRemit, ſhall be given out to be Ex- 
tracted; And when the Advocation is fo pro- 
uc'd, with the Proceſs and Ouigiving, the De- 
ender before he give it back with a Return, may 
Inroll the Proceſs in the Roll of Advocations: In 
order whereunto, the Defenders Procurator may 
keep the ſame ſix days allow'd for ſeing, and 
until the firſt Saturday thereafter, That he may 
get the Proceſs Inrolled upon his own ſign'd Re- 


urn. 


It is to be obſerved, in this caſe, That the P- 
{ver cannot put up an Ad of Advocation of con- 
ent, but as ſaid is, muſt call his Letters of Advo- 
cation as a Summons, and at Diſcuſſin 
ſons, the Purſuer craves, the cauſe may be 
Advocated and the Defender pleads, it ought to 
beRemited to the Ia, erior Judge; In whichDebate 
the Purſuer cannot alledge, Incompetency of the 
Judge, whom he has choſen, hy Intenting the 
Action before him, except a Reaſon of Incompe- 


T the Ren- 


34 De Form of Proceſs, 

zency,which was not in the beginning, has ſine 
occur'd; And the Defender in this caſe has 
as good reaſon to crave a Remit, as the Purſu 
had in the Caſes above-declared ; So that the 


It's St: 
habit at, 


Aawvocation, whether obtained by the Defends 
in the Principal Cauſe, or by the Purſuer, is 
eicher Remitted or Advocatea of conſent, or in jun 
& when Advocated 1s inſiſted in, as if it were an 

Ordinar) Action, originally intented before the 


VV 
The Form of Proceſs in Ordinary Actions, 


X LL Ordinary Actions before the Lords, 
proceed upon Summers under the 

_ __ Sreaet duely Executed, at the inftance 
of the Purſuer, againſt a Defender, warning 
him to Compear at two Diets (for the molt 
part) before the Lords of Seſſion, to Anſwer 
in the Matter libelled, and to hear and ſee 
Decreet pronounced therein. If the Defender 
be in the Kingdom, he mult be Cited to Com- 
pear for the firſt Diet upon Twenty One Days 


, Bo — 


Warning, and for the Second Diet upon Six 
Days Warning; And if he live in the Iſlands 
of Orkzey or Reqtland, which are far diſtant 


from 
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I Ordinary Actions. Fs 
from the Town of Edinburgh, the common 
Place of Juſtice, by Act of Parliament 1685, 
It's Statuted, That all Summons againijt the Iu- 
habitants of theſe Iſlands, before the Lords of Privy 
Council, Lords of Seſſion, and before the Commiſ= 
ſoners of Juſticiary, and Letters of Horning or 
-Lawborrows upon their Decreets, or by their Mar— 
rant, ſhall be Executed upon Fourty Days, without 
Prejudice of Letters upon Writs Regiſtred with 
Conſent of Parties, where, by the Clanſe of Regi- 
tration, the Party Conſents that Execution ſhail 
paſs on a ſhorter time, If the Defender be out 
of the Kingdom, Sixty Days are allowed tor 
the Firſt Diet, and Fittcen for the Second, in 
ons | which Compt of Days, either that on which 
the Summons was Executed, or the Day of 
Compearance mult be free, which is to be ob- 
ſerved in all manner of Citations, upon how 
many or how few Days foever the fame be, 
though Vacance Days are compted in thete 
Citations, yet the Day of Compearance mult be 
in Seſſion. „„ ” 
Generally ſpeaking, every Summons mult. 
have two Diets, and can have no fewer Days 
of Compearance than thoſe above-mentioned, 
Except the Libel be inſtantly verified and 
roven by Writ, in which Caſe, one Diet of 
Pix Days ſerves, or except the Sammons be 
Triviledged, and ſuch as are mentioned in the 
Att of Sederunt 23 of Jaly 1692, ſome of which 
may be Executed upon Twenty one Days, 
1 8 'C 2 „ lame 
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the fareſaids{Summons be Executed upon Six Days. 


36 The Form of Proceſs, ee 
jome on Fiftcen, others on Six Days warning; 
Or if the Defenders be Inhabitants of the Burgh 

of Edinbusgh, or the contiguous Suburbs there. 


of, they may be Summond in the Second Citi 


tion upon Twenty Four Hours. 


The Purſuer muſt wait until the Days of 
Compearance, expreſt in the Summons be pal, 
LE N after 


* 


Act of Sederunt concerning privileged Summons, 
July 21 1672. . 
45 HE Lords conſidering that diverſe Summons © Declarators and others, 


which by the conftant Form and Practice of this Kingdom, did alway 
abide Twenty One Days warning, have of late been Executed ſometimes u- 


pon Six Days, as being privileged by Deliverance of the Lords, upon Bilk 


given in lor that Effect; And ſeing theſe Bills being drawn and given in bj 
Writers to the Signet, do paſs of courſe without Peruſal or Conſideration 
thereot by the Ordinary, which hath given Occaſion to the foreſaid Abuſe; 


And finding it Expedient that it be Determined for the Future, What Sum- 


mons {hail be privileged z Therefore the ſaids Lords do Ordain. That ia time 


coming, al) Summons ſhall come in upon Twenty One Days warning, and 


that none be privileged by the Lords Deliverance, or otherwiſe except theſe 
following, vzz. Removings, Recent Spuilzies, and Recent Ejectious (where 


the Summons is Executed within Fitteen Days after committing of the Deed} 


Intrufions, and coming in the Vice, Cauſes Alimentary, Exhibitions, Sum- 


mons for making Arreſted Goods furthcoming, Transferrings, Poindings of 


the Ground, Wakenings, Special Declarators, Suſpenſions, Preventions, aud 
Tranſumpts; And that Recent Spuilzies, Ejections, Inrruſtens, and ſuc- 
ceeding in the Vice, be Executed upon Fiſteen Days, aud that all the reſt ot 
And it is further De- 
clared, That all the Summons above-mentioned thall be Privileged as atore- 


ſaid, whether the Summons bear a Privilege or not; And the Lords do here- 


by Prohibite and Diſcharge the Writers tothe Signet to writ, Form, or pre- 
ſent to the Clerks to be pur in, any Bills for privileging any Summons but 


| theſe above-expreſt, Certifying ſuch as ſhall Contraveen, that for the fir 


Fault they {hall be Fined in one Hundred Merks Scots, to be applyed for the 
uſe of the Poor; And for the ſecond Fault they ſhall be deprived of their 
Office. It is alwiſe hereby Declared, That this Act is not to be extended 1 
Summons Executed againſt Perſons Inhabitents of the Burgh of Edzrburgh,sr 
the contiguous Subuſbs thereof, wha may be Summoned by the fecon. 


Citation upon Twenty Fogr Hours, conform to the Cuſtom tormerly o. 
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I Ordinary Actions. 37 
after which he delivers the ſame with the Exe- 
cutions to an Under-Clerk of the Seſſion, to be 
called in the Oztter-Honſe upon any Court Day 
within the Year after the laſt day of Copear- 
ance, according to a Note on the Margin at 
the beginning of the Summons, which mentions 
the Name of the Purſuers Advocat, the Name of 
the Purſuer himſelf, and of the Defender, Thus, 
Call per S. A. contra B. for if the Sammons be 
not called within Year and Day of the 24, Diet, 
the Defender is not obliged to Anſwer till he 
be of new Cited, which is done by a Sammons 
ef Wakening; and if the Sammons was not 


Executed within the Year and Day after it's 


Date, it preſcrives. 


All Summons before the Lords are with 
Continuation of Days, and are not Per- 
emptor, i. e. the Defender is not bound preciſe- 
ly to Azſwer on the Day ' to which he was 
Cited, neither need he compear in Perſon, as 
behov'd to be done before the Lords of Privy 
Council, and muſt be done before the Lords of 
Juſticiar), but the Diet is continued againſt him, 
and he is allowed a Hearing by his Advocat, 


at any time before Sentence be Extracted. 


After the Seſſion Bell, which Rings betwixt 
Eight and Nine in the Morning, the Uzder- 
Clerks come to their own Table in the Outter- 
Houſe, and each of them by Turns Read and 
Call, conform to the fore- mentioned Note, the 
Names of the Parties, which with a more 


— ———e—ðꝗ—x3—1K11 


38 The Form of Proceſs, 
Audible Voice is repeated by a Macer, to the 
end the Advocates and their Servants who 
_ ought there to be preſent, may hear the De. 
fenders Name, and the Advocate whoſe Client 
he is, or to whom the Copy of the Summons 15 
tent, may Anſwer, and if no Advocate com. 
pears for the Defender, the Clerk under the 
above-writen Note, writes, 10 June 1709, 
(which is the date of the Calling) Actor 8. 
Alter Abſent, zo the next Weeks Roll, after 
which, conform to the Regulations 1695, the 
Purſuer caules inroll the Summons in the next 
Weeks Roll, in the ſame way as if it had been 
auely returned, in manner hereafter Declared, 
to the effect he may get Act or Decreet, and if, 
at calling of the Cauſe by courſe of the Roll, 
none compear for the Defender, the Judge Ordi- 
#ary pronounces an Act, or Decerns in abſence, 
and ſigns the Sentence, which in due time 
may be Extradted, and this Decreet will be 
Effectual, if the Defender be perſonally Appre- 
 hended, and the Libel referred to his Oath; 
For by Noze-compearance he will be holden as 
Confeſjias, the Decreet will be valid alſo, tho 
the Defender be not perſonally Apprehended, 

if the Libel be inſtantly verified by Writes 
libelled on, but if the Purſuer does not think 
fit to make uſe of, or wants, theſe means of Pro- 


bation, he may offer to prove his Libel by 
Witneiles, or by*Writs in the Hands of other 
Perions, and get Warrant tor a Diligence 0 
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the ſame v way as if the Defender were Com- 


pearing and Diſputing. 

But if either at Calling by the Clerk, after 
the Seſſion Bell, or before the Ordinary by the 
Roll, an Advocat compears, and craves to be 
Marked tor the Defender, and to fee the Proceſs ; 
The Clerk in the firſt Caſe, and Judge in the | 
ſecond , will allow him to ſee it, and the 


Clerk Marks on the Margin under the torefaid I, 


Note or Roll for the Calling, 10 June 1709, Ator 
S. Alter T. to fee, and this Marking by the 
Clerks, as well when the Party is abſent, as 
when he is preſent, is ſaid to be a Calling and 
Marking thereof; And if there be many Ad- 
vocats for the Defender, or many Defenders 
who have different Advocats, their Names are 
Marked, and the Proceſs ordained to be ſeen i in 
the Hands of the Eldeſt Advocat, or of him 
who compears for the greateſt Number of 
Defenders, to whom it is recommended, that 
he acquaint the reſt, which is like wiſe Marked 
with the Calling. 

It is to be obſerved, that at the firſt C alling 
by the Clerk, it is not uſual to have an Or dl. 
nary preſent, and that if an Advocat's Servant 
Compear, he may crave to have his Maſter 
Marked as the Defender”'s Advocat, and to ſee 
the Summons, and the Clerk will Mark that 
Advocat”'sName: The Defender”s beingDenunced 
and Regiſtred tp the Hora, or his abſence 
out of the King m. tho his Ad vocat want a 
Pro. 
d 
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Proxy, will not debar him to ſee the 
TR 

This Calling hinders the Canis from pre. 
{criving, and makes the ſame endure for Vent 
and Day longer: But if the Cauſe be not pro 
ſecuted in that time, the Action muſt be 0 
new Wakened a gainſt the Defender; However 
to ſtop this Preſeri iption,the Purſuer uſes to cal 
the Summozs over again, within the Year and 
Day ; And fo forth continues the ſame from 
Year to Year, which has been done for ſeveral 
Years; And theſe after Callzzgs,and the Clerk; 
Marking thereof on theMargin of the Summons, 
are calPd a Partibus from the Words, that arc 
made uſe of in the Marking, which 1s thus, 14 

June 1709, Partibus ut ſupra, to ſee. 
Alfter the Calling by the Clerk, the Parſuer's 
Procurator Writs an Ouigiving upon the back 
part of the Summons, Thus, 14 Juue 1700, Gi 
wen out to T': to ſee this Sammons, aud one Exe 
cutiom by me S. and fo 1885 it. And if the Par- 
Jae” s Title be a Bond, or D. /of:t40a or any other 
it one or moe, the fame ought to be given 
is calPd the Proceſe, and the different pieces 
liver'd to the Defender's Advocat,or to his chiet 
Servant, who is allow'd to keep. the ſame ix 
days aſter which, he reſtores the Proceſs with 
a Return, This 21 June 1709. Seen aud Re- 
tara by me J. 
99 here 
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Where Proceſſes are keept up unreturn'd by 
the Defender”s Advocat, longer than the time 
allow'd. It is Statuted by the Regulations 
1672, That upon Complaint to the Lords,the 
Ordinary on the Bills ſhall call the Advocat and 
fine him in 7 lib. Scots, for ilk day he has keept 
the Proceſs, after it was required Perſonally or 
at his Chamber, by way of Nottars Inſtrument, 
andi until the day of the Complaint, and in 6 lib. for 
from every day the Proceſs ſhall be detain'd after 
vera Complaint, and one of the Macers are ordain'd 
ler to exact the Fine, under Deprivation, and 
non, Warranted to exclude the Advocat out of the 
are Hoaſe, till he make payment to the Ordinary 
„ 14 on the Bills, whereof the one part goes to the 
I Poor's Box, and the other to the Parſuer if he 
4er; deſire, other ways the whole is put into the 
back Box; And when many Defenders are call'd, 
G1. and for them ſeveral Advocats Compear, the 
Lac. ¶ Advoc at, who for the Party Principally concern- 
Par. ed, taketh up the Proceſs to ſee, (and in whoſe 
ther hands it is appointed to be ſeen by the other 
ven Advocates,) ſhall be allow'd for ſeing thereof, 
this only four days; In which time if he do not 
eces | return the Proceſs, he incurs the Penalties a- 
de- | bovemention'd; And the Proceſs when re- 
het I turn'd, ſhall in theClerksHands remain fix days 
ſ before it be call'd: In which time anyCompear 
1th ing for the other Defenders may ſee the Pro- 
Re- ce, and upon it MWirite and Subſcribe for whom 
he Compears, And upou an Amand, may for 
ere 3 ns | 24 


\ 


42 Ihe Form of Proceſs. 
24 Hours Borrow the Proceſs from the CI Tho t 
and in caſe he do not in the time foreſaid Ken tC 
produce the Proceſs, the like Execution is to HMeturnin 
us d therefore, as im the former Cale. 15 Like ally Pre 
wiſe if any Advocat in the faid ſpace of ſix daghervant 
be deſirous to ſee the Proceſs, for a Party ha Maſter 
ing Interest, but not call'd, upon productiſfbat up 
of the Parties Intereſt in the Clerks Hands, |; Servant 
will be allow'd to ſee in manner foreſaid; anffeturni 
if the Advocat neglect to fee in manner above ant for 
Written, he ſhall not be heard when the Cd οννά 
is call'd, whether he Compear for a Part; cal as pr 
led, or for his Iatereſt. But for getting Proceſſh The 
return'd in due time, the preſent Practiſe h NA 
That upon a Complaint preſented to the Ordinariſſter; ca 
on the Bills by the Purſuers Advocat, the Adra nent, 
cats Servant to whom the Proceſs was given, muſh Roll of 
be ordered by the ſame Ordinary to be Imprifones191es 
which is put in Execution by a Macer; And urn, 
Party Complaized upon is apprehended and Impri lation. 
ſoned, till the Proceſs be returned of it's due Dai. this e 

and the Macer gets an half Dollar from the Party every 
againſt whom the Caption is put in Execution, 
and may detain him till he be payed thereof. nar), 
Theſe Oatgivings and Returus are ſign'd by Par 
the Advocates themſelves, for the Lords ha ve de:. Non 
clar'd, That if the Servant of any Advocat (bal whit 
preſume to adhibite in Write his Maſters Subſerip - ce 
tion to aPetition, or to the Outgiving or Return It 
of a Procels, theyeſhall be proceeaed againſt and Pi- Ad 
niſbed as Falſifiers an d e of Writs, 10 

| ' * 0 
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„ non, -R 44 
Tho the Oaigiving bear, That the Proceſs is 
ven to an Advocat, yet the Caption for not 
eturning, is againſt his Servant; Becauſe gene- 
ally Proceſſes are deliver'd to the Advocats chief 
zervants, for whom it may be thought the 
aſter is Anſwerable. And it has been known 
hat upon Complaint by the Advocat, whoſe 
Pervant was under this kind of Caption, for not 
eturning a Proceſs, the Ordinary granted War- 
rant for Apprehending the Agent, to whom the 
{avocat*s Servant gave the Proceſs, and till it 
as produc'd both were keept in Cuſtody. 
The Summons being return'd, the Purſuer's 
ſe is} Auvocat or his Servant, on a Saturday thereai- 
ter, carries it to the Keeper of the Book of Iurole- 
Jezt, for the Outer houſe, who places it in the 
Roll of Ordinary Actions, among the Cauſes In- 
rolled that day, according to the date of the Re- 
turn, in manner Preſcrib'd in the Act of Regu- 
[ations 1672, the Keeper of the Rolls being for 
this end oblig'd to attend in the Seſſion Houſe 
Jevery Saturday Afternoon from 2 to 4 a Clock. 
When the Cauſe is call'd before the Ordi- 
nar), according to the courſe of the Roll, the 
Purſuer's Procurator repeats his Libel,” and , if 
None compear, he may get a Decreet, 
which nevertheleſs is in abſence, tho the Pro- 
ces was Return'd by an Aavocat. © 
It happens ſorzetimes that the Defender's 
Advocat compears, and the Paiquer is ablent ; 
In which Caſe, de Defender's — may 
20 . 7 rave 


4 


Crave that the Summons be Deleted andScore 


times he lets this Imrolment fall of Deſign, ty 
order thereto, he cauſes make two or more 


| Tent Practice will have no Effect, if the Defen 
ders Advocat found his Exception upon the 


Weeks Roll, but once, and are appointed to 
Mark the firſt Iarolment upon the Back of the 
Proceſs for his greater Security : 


ſhall be 


. The Form of Proceſs, 


out of the Roll, which makes that Tar 
ment void ; But this is not Secure, for the 
Parſuer may of new Inroll the Cauſe, and ſom; 


bring it in before another Ordinary; and in 


Inrolments of the fame Cauſe, but this fraudu. 


AF of Sederant 8 November 1695, whereby the 


Keepers of the Rolls both of the luner andOatter: 


Houſe are prohibited to Inroll any Cauſe in any 


And the 
Lords have declar'd, That the Scoring of any 
Cauſe out of a Roll, ſhall have the ſame Effect as 
if they were Scor'd out of all other Weeks Rolls, 
Inhibiting ſtrictly the Keepers. of the Rolls ol 
both Inner and Outter-Houſe to Inroll de Noro 
the Cauſes ſo Scored, except in Corſe as they 
given up, and that after all the 
Cauſes, that were Inroll'd before the fame, 
and it is competent to the Defender and 
any other of the Leiges toObject againſt Proceſſes 
otherwiſeInrolPd.But incaſe the Parſuer doi not 
inſiſt upon the firſt Inrolment, it were better 
for the Defender to crave a Proteſtation againſt 


him for not inſiſting, why will be granted 
h 


without any other Solemnity than the Demand. 
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„na dd e 
Ig thereof at Calling the Cauſe. Proteſtation 
a judicial Act given the Defender, when the 
Prjſuer does not inſiſt, whereby the Judge 
\ſſoilzies the Defender from that inſtance, and 
declares that he is not obliged to Anſwer until 
ie be Summor?d of new, and the Proteſtation 
Money paid; And this is introduc'd, that the 
Defender may not be torc'd to an uncertain At- 
endance at the Purſuer's pleaſure; Now, this 
roteſtation againſt Purſuers in Ordinary Actions, 
5 of two ſorts, namely, it may be ſought im- 
mediately after the Days of Compearance are 
Ipaſt, and that by Production of a Copy of the 
Sammons; And next it is granted if the Par- 
ver be abſent when the Caaſe is calPd by 
courſe of the Roll, in the ſame way as has been 
"Raid in the caſe of Advocations: And this lait, 
+. (which is cald a Judicial Proteſtation, may be 
„bought in every Step of the Proc, when the 


„ 4 Purſuer does not in ſiſt. a . 
li both Parties Compear, the Advocat for 
hs the Defender holds forth his Defences by pro- 
105 poning an Exception, which is an Azjwer to 
5 the Libel, and what is ſaid by the Pas ſuer 
1. againſt this Exception, is call'd a Reply, and 


TY what the Defender, Returns to the Reply, is 
calPd a Daply, and fo furth the Defender and 
Purſaer make Anſwers to one another, which 
are termed 7 riplys, Quadruplys, Quintuplys, &c. 
alt but ſo as the Defender 18 alwaysllowed to be 
cd. the laſt Speaker. „„ a, 
ns — 4 
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a Dilator delays and defers* the Action, bi 
does not take the ſame away; A perempt 
Exception extinguiſhes the Action, and operaty . 
a perpetual Abſolvitor in favour of the DefenufP rote 


and Declinators ſpecially ſo called. 
be proponed before the Peremptors, for aftelif 
the Defender has propon'd a Peremptor, he we 


mong the Dilator Exceptions, that which i 


ef judicis Approbatorius, but if the Cauſe bt 
calPd by Anticipation out of its due Place 11 


which Treats of The Form of Proceſs in Agv0- 
cations, only in this Place & is to be obſerv'd, 1 
That the Lofdseof Seſſion being the Supreme © 


s Unive 
et thei 
ot Jud 
As Caſt 


A Defence is either Dilator or Perempto 


ſtick C 
nly by 


inal | 


Dilator Defences are divided into Declinaton 


In proponing Defences, this Order in Genet: 


oughtt to be obſery'd, That the Dilators ſhoul f the | 


jament 
ſudicat 
eſs Im 
arried 


Declinator of the Judge, ſhould be firſt Alledg ons fc 


ed, for if the Defender ſhould propone any 6 
ther Dilator, and Crave the Judge's Anſan Bills o. 
thereupon, he will not be allowed thereaſfte Ps © 
to decline the Judge, Quia primus actus juditi PF. 


not be allow*d to propone a Dilator, and i 


he Ac 


themit 


the Roll, the Parſuers Advocat may refuſe t _ 


Inſiſt, or the Defenders Advocat, to Anſwer;]ſ: 

And the Clerks are prohibited to Mirite upon 5 

| EY veral 

any ſuch Proceſs, or to Extract any Ad or DJ, o 

creet thereon, Lo A ' Bi. C 
The common Declinator is Incompetency, thi 


Grounds whereof are ſet down in the Til, x 


thers 


Judges in all Civil Matters} their Juriſdictios 
doen Bowel wt cont 
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In Ordinary Actions. „ 
s Univerſal over the whole Kingdom, and 
et there are ſeveral Cauſes whereof they are 
ot Judges Competent in the firſt Inſtance. 
\s Caſes conſiſtorial, which muſt be purſued 
fore the Commiſſars, Judges in the Eccleſi- 
ict Court, and Cauſes Maritim, Cognoſcible 
only by the Judge of the Admirality, and Cri- 
inal Proceſs, which belong to the Juriſdiction 
ff the Juſticiary : As alſo by the Act of Par- 
iament 1672, concerning the Regulations of 
Judicatories, all Caſes for 200 Merks, or of 
eſs Importance, muſt in the firſt inſtance be 
arried on before inferior Judges, and no Sam- 
ons for ſuch Cauſes muſt be raiſed before the 
Lords, except in Singular Caſes mentioned in 
he Act: Nevertheleſs, the Lords doe paſs 
Bills of Advocation from the Commiſſars upon 
pregnant Reaſons of Iniquity, when inſtructed, 
ind though they do not Aawocat the Cauſe to 
themſelves, yet they will Remz it with inſtru- 
e cons and Directions to the Judge how to pro- 
ceed. And likewiſe, albeit the Cauſe be with- 
in 200 Merks, yet if the Defenders live in ſe- 
« De ſveral Jurisdictious, the Lords will ſuſtain the 
Proceſs ; And Cauſes belonging 3 
ot the Colledge of Juſtice are excepted ; AS allo 
Title Actions for Sums, though under 200 Merks 
ae. due to Merchants. Cooks, Vintners and o- 
yg, bers within Burgh, for Furnitur taken off from 
(em, by Perſons living withopt their Shire. 


PC 
The Lords of Seſſion are not Judges Comp 
tent to the ſerving of Brieves taken forth of th 
Chancellary, though they cognoſce upon Adi 
cations of theſe Brieves; And when the Reaſy 
of Advocation are ſuſtain'd, they Advocat th 
Cauſe to their own Macers,whoare the Supren 
Judges to all Brieves; And if the Cauſe be in 
tricat, they will either ordain the Brieves to 
be Serv'd in their own preſence, t hat they maj 
be at Hand to direct the Macers; or other. 
ways they will join ſome of their own Num. 
ber, as Aſſeſſors to Sit with the Macers. An 
tho the Lords of Scion are not Judges Comp. 
tent in Riots and Crimes, yet they will cognoſce 
on wrongs done to their own Members, or by 
them, in matters relating to their Employment; 
and likeways in Contempts done to their own 
Authority, and puniſh the Delinquents, by Fin, 
Impriſoument, or other Arbitrary Puniſhment, 
And tho in the Caſes abovemention'd, the 
Lords of Seſſion be not Judges Competent in the 
firſt inſtance, yet they may Jaage them in the 
ſecond, by cognoſcing upon the Decreets pro- 
nounc'd by theſe Judges, in Suſpenſions and Re. 
auctions thereof, to which the Lords are only 
Judges Competent: But they do not Suſpend or 
Reduce Decreets of the Juitictary, tho they did 
both, with reſpect to Decreets of the Prin 
Council, pronunc'd in Matters of Civil Rights, 
as Aliments . fhe like; concerning which 
Competitions fall out before the Seſſion. 
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; In Ordinary Actions 49 
If the Declinator be Perſonal againſt the 
wage, and ſuſtain'd; the next Ordinary in 
ourſe, who is the Ordinary on the Bills, is cal- 
d out to Judge that particular Cazſe, and, 
yhen it is over, he returns to the Inner- houſe: But 
here there is ground for ſuch Exceptions, the 
ydinary generally does decline himſelf, which 
akes of all occaſion of Diſpute on that Head, 
The Declinators being diſcuſs'd (or where 
here is no occaſion for them) the other Di- 
or5 are to be propon'd in this order, Firſt a- 
gainſt the Form of Proceſs, as that there are 
iore Defenders than fix, contrary to the 21 
Article of the Regalations 1695, or that the 
Summons has not been legally called or inrollca, 
r that it is not Tabulated, or that the Defen- 
ler has not been legally Szmmoned, The not 
Tabulating the Summons delays till next calling, 
before which the Summons may be duly 7 aba- 
lated, As to alf which it is to be notic'd, Thar 
the Parſuer muſt procure his Cauſe to be call'd 
within that Week, for unleſs Decreet or Act 
be put up in the Mzrazti-book, or Aviſandum 
made, or ſome Interloquitor pronunc'd by that 
Ordinary, the Cauſe or Action will not be fixt 
before him: And the Purſuer by this negli— 
gence, will loſe the benefit of that Inrolment, 
and be forc'd to Inrol of new again, except 
the Ordinary mark a, Continuation of the Caaſe, 
and grant Warrant for Inrcliige æhereof in the 
next weeks Roll, which is only done in Compe- 
bs titions, 


„ The Form of Proceſs, 
tition and ſome other Caſes mention'd 1 in th 
Regulations 1672. 
As to Inrolment, there is another Dla 
hen there are many Defenders in one Su 
| #:0n5, a Roll of their Names muſt be put upal 
the Outter-houſe Wall, that their Procurata 
may be certiorated when their Clients an 
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called, and to be ready: This ſhould be pu 2 
vp with the Roll of that Weck in which Mer th 
Cauſe is to be called, and muſt be two Da lim. 
on the Wall, before the Defenders be obligate cine 
to Anſwer: Nevertheleſs, this is not needfi oa : 
( in all Cauſes where many Defenders ar C 0 
call'd as) in Sammons of Mails and Dutie ba ety 


 InPoindings of the Ground againſt Tenents, Merlin 
where the Cauſe is againſt many Pertons joined, .-..1 
in one Relation, as are Members of Societie}. y. 1 : 

Incorporations, and other Collective Bodies lowing 
or Creditors of one Debitor, who may be gene caed- 
rally deſigned as Tenents of particular Lands If t 
Baronies, Lordſhips, Earldomes, or Tenent 15 aga 


to ſuch a Maſter in ſuch a Pariſh or Sheriff Wi? 
dom, or the like. 


n 55 - ; The F 
Ik the Dilator take effect, ſo as the Caviſl;. fa 
cannot be called for that Week, the PAHau- made 

de, 


Procurators ought to Crave, that it be con. 
tinued in the next Week's Noll, and to ſet i 
fame Jlzrolied accordingly. 

There are ſome Cazjes, gyhich after they are 
ſeen and retEragd, nced not by de the Cour 
of tne Roll, ſuch as the Gig 's Cauſes, Winch 
Ma)) be call d upon“ ikller of the 8 ' next Seat 
5 | T1. 


Anſw. 
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1 tly un Days, after the Proceſs is returned, failzie- 
7% 48 of which, there mult be Fifteen Days Ad- 
0 ertifement given to the Defenders A a voc ⁊t, 


1 What they may acquaint their Clients to he pre- 
Ipo! 


'UMKKing's Donator, lia ve not this Privilege. 


* hions of Bono: ums, I and Sales, 
* re called by way of Act, the firſt A# Day 
Nas ſcer they are ſeen and returned ; And Actions 


MlaAliment, or concerning Fines andior ſaultures, 
5 Reſcinded by Acts of 2arliament ſince the Revo- 
s art 
Utie 
ts, 0 
Ointd 
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D165, 
gene. 
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eriff. 


| arſuer inſiſts to force the Creditors to produce 
their Intereſts, and to depone upon the verity of 
heir Debts, in order to be Ranked) may be I- 
rolled in the Roll of the Week immediatly fol- 
lowing, their being ſeen and returned, which 1s 
called J% Regulation Roll, 

If the Exceptions be againſt the Summons, 
as againſt the Form and tile of the Libelling, 
ad the like, which are not in ſabiſiantialilus; 
=. of The Purſucr i is at the Bar allowed to mend 
je the fame, and when ſuch Amendments are 

made, the Defender is not bound initantly to 
Anſwer the Summons, but upon craving a 
lizht of the Proceſs of new, will be allowed to 
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Heat. 
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lo be ready at next Calling. @ 
The next Dilator is againſt the Parſuer”s 
Per fon guoa non habet perſon: an l. andi in judicis, 


I Ordinary Actione. | 31 


ſent, Cauſes puriu 'd at the inſtance of the 


ution,and for MiniſtersStipends,School-mafters 
Fees, College Rents, and alſo Sales ( when the 
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52 I 
becauſe he is Minor Indefenſus, and the Proc 
raiſed without Concourſe of a Tutor or Curz 
tor; In which Caſe, the Ordinary will nam: 
the Procurator at the Bar, or any other Perk 
condeſcended on, to be Curator ad han liten, 
and upon Acceptance, Authoriſe them ti 
concur in the Proceſs; upon which the Ds 
fender will be compelled to Anſwer the Libdk...-,,; 
Another Dilator Defence ariſing from the ſtate off whe; 
the Purſuer's Perſon, is, that he ſtands Denunc ile o:0 
at the head Burgh of the Sheriffdome, Stewarhe ſan 
trie, or Regality wherein he lives, and 
and Regiſtred at the Horn, and therefore is 
Debarr'd ab agendo: This Defence muſt be in. 
ſtantly verified, by producing the Letters 0 
Horning and Execution Regiſtred, which 
the Purſuer will be allowed to ſee, and 
to object againſt the Validity thereof; and it he 
be legally Denunced andRegiſtred,as ſaid is, the 
Paurſuen mult Relax himfelf in common Form, 
and Letters of Relaxation are expede, eithe! 
by themſelves, to the effect only that the Part 
may have perſonam ſtandi in judicio, or the 
_ Clauſe of Relaxation is adjected to Letters of 
Suſpenſiom, and expede therewith. Denunciation 
to the Horn as above, and Regiſtred, will devar 
the Defender from proponing his Defencis, as well 
as it does hinder the Parſaer to inſiſt in the 
Proceſs, which is obviate& by this Parſuer' 
aſſigning the Prefs, and inſiſting in the A, 
figney's Name. ButDenurciation at the Mer 
64%. Croſs of Edinburgh when the Purſuer or Di. 
1 | ; fende 
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I Ordinary Actions. + 
ender does not reſide within the Shire, does not 
op either Party ab agendo, 

The next Exception Dilator, is againſt the 
Purſuer's Title, and is contra litis ingreſſum, 
yhereby the Defender alledges, that there is 
jot a ſufficient Title produced, or that the 
Titles Libelled upon, have not been ſeen, and 
any others, according to the Nature of the 
hummons and Action. „ 
When the Defender propones a Dilator, and gets 
he Ordinary's Interlocutor thereupon, repelling 
he ſame; if he thereafter alledge upon more 
Dilators,the Purſuer may urge him to propone 
t once all the Dilators he has in that Cauſe. 
All Dilators ſhould be inſtantly verified, 
nd no Term aſſigned for proving thereof, ex 
ept they be proponed as Peremptors, i. e. That 
he Defender ventures the Event of the Caule 
pon the Verity thereof, and both Parties 
onſent that they may have the Effect of Per- 
mptors, which in the Stile of the Court is, a 
Dilator peremptoria Cauſe. 

After the Dilators are diſcuſs'd, the Defender 
takes himſelf to his Peremptor Defences, if he has 
any, and propones againſt the Libel, by alledg- 
ing, It is not Relevant, or it is not Inſtructed, 
r that the Titles and Inſtructious are Null, 
through their being Informal or Preſcrib'd, or 


* Vicharg*d, Sc. Or that the Titles founded 
Aeon, cannot in Law produce, the Action and 
„LConcluſion libelled, and many others, according 


to the Nature of the Summoss and Action, 
I | WHER 


54 Tae Form of Procels, . 
when all theſe fail, the Defender may proper 
 Falſhooa, and offer to prove the fame, but thi 
_ ought ro be the laſt Exception againſt th 
Tile, Quia exceptio falſi. eff omaiun wulting 
of which more is ſaid hereatter. If the Detes 
der think the Proce/s Groundleſs, he my 
ſeek the Purſuer's Oath of Calumny, If or an 
he has juſt reaſon to purſae this Action. As like 
wile, 1t the Defence be Groundleſs, the Perſin 
may crave the Def enaer's Oath of Calnmmy, if he 
has juſt reaſon to alleage this Defence, for thi 
Oath 1s introduc'd to ſtop Malicious pleaing; 
and Vexation of Parties, whereby the Pur{i 
Swears that he believes he has juſt cauſe tt 
purſue hisSummors as it is libelled, and the D. 
fender Swears that he believes he has juſtReafo 
to propone his Except ion, the Oath of Calumn 
not being Jaramentum veritatis & ſcientiæ, [i 
Cłredulital is tautum; And if the Purſuer or D. 
fender be preſent at the Bar, either of then 
may be Commanded, at the deſire of the 
ther, inſtantly to give his Oath of Calumm 
and if he be not preſent, the other Party wil 
get Diligence to Cite him to compear to gil! 
his Oath nder Certification, if he compel 
nor, he ſhould be holden as Confeſt. "Thi 
Diligence ſhould beExecuted by a Meſſenger à 
Arms againſt the Party perſonally apprehend 
ed; Not only the Parties, but alſo their P: 

curators, Mag be compellèd to Swear ae « 
lamnmia in ani am C lientis, namely, That 
has juſt reaſon to parſue the Zibel, or Sropone 1 
Jos * 
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In Ordinrry Actions. „ 5 ; 
x:eption, according to the Information given to A 
im by his Client, and that he thinks the Informa- 
jon true. This Oath of Calumny may. be 


O70N 
t thi 
© th 


lin raved of the Party or his Procurator, in any 
Nele part of the Proceſs before pronouncing of the 


ay 
7 wit 
like. 
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Decreet, tho' generally it is ſought zz 727770 [itis, 

And becaule Oaths of Calurmny, which Thould 
be clear and diſtinct, are ſometimes required 
n Terms Ambiguous ; . Therefore, The Lords 
have ordained ſuch Oaths to be iu theſe Terms, 
hat in caſe any Party require an Oath of 


angCalumny, upon any Alledgance proponed and 
#1/VSfound Relevant for him, that he may require 


ile It 


the Party againit whom the ſame is to be 


e Dt proven, to Depone whether he does mot know 
caloWrhe ſame to be true, ſo that he ſboald. put 
amg the proponer to the neceſſity to protie the ſame; And 

e, (if the Party againſt whom any Point or Al- 

" Uilledgance is to be proven, require the Oath of 

then Calum of the Party proponing the ſame, the 

he Terms ſhall be, That he may enquire, Hhcther 

MY be knows the thing that he propones is not true, fo $ 
i that it were Calumnious for him to inſiſt therein; 1 
S And it is declared, That a Party is not holden i 
pee to give an Oath of Calammny in facto proprio W | 
Thi recenli, ſeeing, upon the Matter, the ſame reſolves 5 
er ¶ into an Oath of Verity. ; „ 
en The Oath of Calumny being given or paſt il 
FS from, the Defender proceeds to propone his 
„ peremptor Defences, according to the Nature a 
vat of the Ackion and Circumſtances of his Caſe, J 
a . and the ePurſuer Replys, thereto, and ſo forth; 1 
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56 I The Form of Proceſs, 


which Libel, Exceptions, Replys, Duplys, Cho he 


are by the Judge Ordinary, either ſuſtained xs 
Relevant, or Repelled; if ſuſtained a Term 
will be aſſigned for proving, Frft, as to the 
Purſuer for proving his Libel, if the Exception 
be repelled ſimply, or for proving the Libs 
and Reply, if the Exception be not repelled 
ſimply, but in reſpect of the Reply. Or &. 
canal), a Term will be aſſigned to the Defender 


ever b 
Tho 


e, U 


et it 


having 


but w. 
may c 


pleaſe 


for proving his Exception, it the fame be ad. ſutr*s . 


' mitted, the Libel not being denyed : Or 
Thirdly, A Term will be aſſigned both to 
Purſuer and Defender, viz. To the Purſuer to 
prove his Libel and his Reply, in reſpett 
whereof, an Exception proponed by the Defen. 
aer was repelled, and to the Defender to prove 
his Duply and other Defences, which were 
ſuſtained and admitted to Probation, This 
dererming of the Relevancy of the Libel and De. 
fences, and aſſigning a Term for proving 
thereof, is called Lit:ſconte#ation parte compi. 
rente, and in this Interlocutor it is defined 
what manner of Probation is to be made uſe of 
upon all which a Writ is extracted, called 4» 
Act of Litiſconteſtation ; after which, neither of 
the Parties will be allowed to propone any 
new thing, except it be inſtantly verified, or 
de novo emergens vel nuper veniens ad notitian, 
which the Party ſhould by pregnant Docu- 
ments make appear to the Judge to be ſo, or 
give his Oath thereupon, otherways ſuch De- 
fences wili be repelledsas Competent and Omut- 
Tia; 1o that after Decree; on this Act, che Party 
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In Ordinary Actions. 57 
yho has omitted to make the Alledgance, can 
wer bene . „ 

Tho? regularly no Perſon be obliged to Com- 
ear, unleſs they be cited under a Certification, 
et it frequently happens, that all Parties 
having interelt in the Cauſe, are not called, 
bot when they get notice of the Action, which 
may concern their Goods or Rights, if they 
pleaſe they may compear and oppoſe the Par- 


any thing, or to ſtop the Proceſs, except they 
inſtantly verify that they have an Intereſt in 
the Cauſe, and produce their Rights in the 
Clerks hands, which the Parſuer mult ſee, and 
both Parties will be ordained to be ready next 
Calling to anſwer one another, and this is called 
a Compearance inciaenter, or a Compearance for 
8 
If a Party be called in the principal Action, 
and propone a Defence founded upon any 
Writ, he may Litis conteſt the Cauſe upon the 
Alledzance,and take a Day to produce the Writ 
he founds on, but if he thinks fit, he may pro- 
duce it inſtantly, and plead thereupon; In 
which Caſe, the other Party is not oblig'd to 
Anſwer any Alledg ance deduced from the Writ 
newly produced, till he ſee the ſame, and the 
Ordinary will allow him to fee it in the Clerks 
hands, and ordain all Parties to be ready at 
next Calling, which occaſions 30 ſmall delay 
in the Adminiſtration of Juſtice, to obviat 
which Inconvenſency, y the Act concerning 
the Regulations in the Lear 1672, It is 5 


. The Form of Proceſs, 

ed, when the Defender s Aawvocat is to found 
any Defence upon Writs, That at returning the 
Proceſs, he produce therewith theſe Myites, and 
give in the Defences which he deduces fron 


them, and mark the Clauſe therein, other. 
wiſe no reſpect is to be had to the Alledg ant, 
which. Hits the Parſaer?s Advocat is bount 
to give back within 24 Hours after, otherwik 
Complaint may be made againſt him, as 2. 
gainſt the Defenders Advocat for keeping uy 
oi Proceſſes ; and if any other Heiss come to 
their hands after returning the Proceſs, they 
mould produce the ſame "before calling the 
C.ax/c, under the like Certification ; but thus has 
been for fome time in aeſuelude, 
The Defender's Anſwers and the Replys be. 


ing obvi ions and it, juris, whereupon Inter. 


6797518 former Cafes have frequently been 
given, 


and which are regulated by tht 
Br aFick, the Lord Ordinary pronounces the 


uſual e 0 tor, or ſuch as both Parties ac. 
quieſce in, and are content the Cauſe be Liti 
conteſted thereupon ; but if theſe Exceptions 
and Anſwers be iu apicibus juris, the Ordinar) 
does net immediatly pronunce Interlocutors 


thereupon, but declares he will take the De. 


bate to his own {erious Conſideration at more 
leaſure, and this is called Aviſandum to the Lord 
himſelf, which the Clerk accordingly marks 
underneath the Debate; Purſuant to which 
Aviſaudum, the Ordinary having conſidered the 
Pleadings upon both (jdesycirhier pronceinces his 
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nn, v <9 
own Iaterlocutor, or by reaſon of the Difũculty 
of the Cauſe, declares he will take the Opinion 
of the Lords, and Adviſe with them concern- 
ing the ſame. Re 1 
If both Parties be content with the Lord Or- 
linarit's own Interlocutor, the Debate is at an 
end, and the Cauſe comes to be Lil is conteſteu; 
but if neither of them be ſatisfied therewith, 
either in whole or in part, they crave to be 
further | heard by the Or diuariè = In which 
Hearing, they either illuſtrate their former 
Arguments, or propone new one's, upon Con- 
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ſideration whereot, witit the Anfwer made 
therero by the orher Party, the Ordinary either 
adheres to hs tormer Iuterlocutor, notwith- 
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ſt 
be. ſtanding of what is newly proponed, or in re- z 
cri; ſpeR thereof alters che ſame: But ſtill, if 
been either party be diſſatisfied, and conceive him- 
the ſelf prejudged by theſe Iaterlocutors, he craves. 
the that the Ordinary would Report the Cauße to the 
a0. Ianer-houſe, and obtain theOpinion of the whole 
Lits Lords upon che Debate, which in the Lan- 
ions guage of the Court is called A craving of the 
ar Lords Anſwer. This Requeſt is either granted 
n by the Lord Ordiuar voluntarly, and then the 
ID. Clerk writs underneath the Minutes, Aviſan- 
a0re dar to the Lords; Which Minutes being con- 
ori certed by both Parties, at leaſt ſhown to them, 
wks | are ſigned by the Ordinarie: Or, in caſe he re- 
nich fuſe to give the Lords Anſwers the Party who 
the ſeeks the ſame offers an Amand, which if the 
Ine 


Judge apcepts, thg Cauſe goes to Report, and 
7 | in 
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60 De Form of Proceſs, 
in all theſe Caſes he Intimates upon what 
Pay he will Report the Cauſe, and both 
Parties are deſired to have their Informations 
ready betwixt and that time, 
For avoiding many Inconveniencies ariſing 
from the large and unneceſſary Congeſtion d 
Narratives and Matters of Fact in Informa. 
tions, The Lords have declared, that they 
will take no Notice of, nor give any Anſwer 
to Matters of Pact, except ſuch as are de. 
| {tinctly propoſed, as either inſtructed by par. 
| ticular Mirits produced, and the Articles 
thereof Marked upon the Margin, and ſo related, 
or which bear, That the Defenders offer to 
prove their Aledg ances, which they propoſe to 
be proven, and that in either Caſe they ſet 
down the ſaid Alledgance inſtructed, or to be 
proven in larger Characters, that they may 
receive deſtincter Anſwers, and that every 
Aleag ance bear the Point for, or againſt which 
it 15 propoſed, and the Lords prohibit any 
| thing to be inſert in the Information, but in 
| relation to the Points contained in the Minutes 
| of Diſpute, and that the Iyformations keep the 
{ame Order in the Anjners to Alledgances, in 
 whichtheAledgances are ſet down in the Minuts. 
The Lord Ordinary having condeſcended to 
Report the Cauſe either voluntarly, or upon 
conſigning an Amend, he orders the Clerk to 
bring him the whole Proceſs a Day or two be. 
fore that aſſigned for the Report, to the effect 
he may look over all the Mis which relate 
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ing the Points to be Reported. 
When the Cauſe is reported 


; by the Orainar, 
and the Matter of Fact and Pleading ſufficient- 
ly underſtood, the Lords Reajoz upon the Mat- 
ter among themſelves, and pronounce their 
Interlocutor ; but if the Fact be intricate, or 
if the Pleading contain protound Points of 
Law, which require more ſerious Conſidera- 


"Cx: 
o the Points in Diſpute, and be able to nar- 
rate deſtinctly and deduce the Cauſe and Plead- 
ing thereupon; The Night preceeding the 
Day of the Report, both Parties deliver to 
each of the Lords, their Informations concern- 


tion, or if the Cafe be new, then the Lords 
declare they wall hear both Parties in their 


own preſence upon a certain Day then aſ- 


fiend, and ſometimes they ordain the Ce to 
be Inrolled in the Iuner-houſe Roll of ordinary 


Actions; which Ixterlocutor or Hearing in pre- 


ſence, the Lord Orainar; coming to the Oatter- 


Parties. 


| houſe-Bar, docs intimat to the Procarators of 


The word Amand is French, lignifying a 


| Mulct or Fine, and for the moſt part is made 
| uſe of with us to ſignify a Pecuniar) Fine, as 


in the preſent Cate, which the Party wo 
ſeeks the Lords Anſwer groundleſly is to pay 


| fer modum pane, to diſcourage Calumnious _ 
This Malt is a Dollar, which the 


Party inſtantly delivers to thè Clerk of the 


and writ therect 


Proceſs, who rolls it up in a piece of Paper, 
what ® Cauſe it belongs to, 


ar 


62 The Form of Proceſs, 
and by whom given, and then delivers it t 
the Orainarꝭ, who at reporting the Cauſe, pro, 
duces the ſame at the [an houſe Table; An 
it the Lords in the Tnzer-hozſe repell the Ateas 
ance of the Party who ſouglit Report, the Dol. 
lar is Forfaulted for the ute of the Poor, into 
whoſe Box it is put preſently ; but if they 
alter the Iaterlocutor in any fort, or think the 
Cauſe deſerves further Hearing, the Amal 
is deliver'd back to the Party, for they find 
he had Reaſon to require the Lords Anſwer. 
When the Ordinaty refuſes to Report the 
Cauſe, even upon Amand, the Party craves 
leave to preſent a Pelilian to the whole Lords, 
for no B can be preſented to the Lords for 
ſtoping any Aci or Decreet, or reQitying any 
Iulerlocutor paſt in the Oatter-Houſe, until the 
Party firſt apply to the Ordinary, and if he 
refute to hear any New Matter, or to Report, at 
leatt upon conſigning an Amand, the Party 
may then give in a 5% to the Lords, narrat- 
ing the ſubſtance of the Debate and I»terlocutor, 
anch expreſſing his Application to the Ordinary, 
his refuſal to Hear or Report the ſpecial Point 
in Queſtion, and that he offered an Amand for 
the Lords Auſmer, and was refuſed, and there. 
fore craves that the Lords would conſidet 
what is repreſented, rectify the Ixterlocutor, 
or in caſe of difficulty, allew a New Hearing 
in their own Brefence. Theſe Bis muſt de- 
ſtinctly repreſent the Matter of Fact and the 
_ E — 
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1a Ordinary Actions. - 63 
Grounds of Complaint, as is ordain'd in Intor- 
mations, in place of which they come in this 
Caſe, and becauſe the Interlocutors which are 
craved to be Alter d, may be Mitrepreſented 
with the State of the Proceſs: Therefore the 
Lords have declar'd, they will admit of no 
ſuch Bis, without producing with the Bull, 
the Proceſs, or at leaſt the Copy of the Jaſt 
Interlocntor under the hands of the Clerk, or 
Servants who wrote thereupon. Likeas, the 
Lords ordain the Clerk of the Outter bouſe to 
give Copies of Interlocators to Parties who ſhall 
demand the ſame, within 24 Hours after the 
Interlocutor is ſigned by the Orarmy 9 as they 
will be Anſwerable. . 

Theſe Reclamatory Bills are e for the moſt part 
ordain'd to be Scen and Anſwer'a by the 3 
Party, and upon Conſideration of the Bill and 
/nfver, the Lords either adhere to the Org:- 
nerie's Tnterlooutor; or alter it, or recommend 
to the Ordinary to hear Partics of new again, 
or appoint a Hearing in their own preſence. 

Belides this, Parties may have other occa- 
ſions of ſeeking, Redreſs from the Lords, as 
when the Ordinary has pronounc'd and ligne d 
Warrant for Act or Decreet, and the Party con- 
cern'd has not applved to him forRectifica ation 
thereof, till the Six Days appointed by Act of 
Sederunt were elapſed, for which the Ordinary. 
pretends he rag hear him? In this Cale 
the FACT applys to the Lords by Bi, for re- 

d my CONtl- 


( 5 d 


1 The Form of Proceſs, 
_ commending him to the Ordinary to hey 
what he has to fay, which he ſuggeſts 9 
them in his BU, and for the moſt part the De, 
fire is granted, 5 5 
For regulating Hearings in Preſence, appoint. 
ed by Deliverances on Bills, or upon Report, It 
is Statuted, That all Canſes, which by à parti. 
cular Deliverance are to be heard in Preſenc 
an 4 certain Day, be peremptorly cal”d thu 
Day, according to the Order and Dave of the Delivt. 
rance, and that a Roll be made of ſuch Cauſes, which 
ſhall hate the ſame Privilege as thoſe Inrolled in tix 
ordinary Books of Inrolment, the Order where( 
cannot be altered, and that Cauſes in this ex 


traordinary Roll be firſt diſcuſſed. And it is or: 


der'd, That Parties craving a Hearing in Preſence, 


be ready to Debate inſtanter, otherwiſe that ti! 
Lords will determine upon the former Debate, ani 
if they be ready, the Lords may hear them preſent, 
or affion a Day. This extraordinary Roll of 
Cauſes to be heard on Deliverances, is kept by the 
Lord Preſident's Servant, and is better known 
by the Name of the Preſidents Hand-roll, how: 
ever ( notwithitanding this Regulation, which 
is ſcarce in Obſervance ): for calling Cauſes in 
this manner, much depends on the Preſiden! 
pleaſure. ˙jö 
Upon hearing the Cauſe iz preſence at the 
Day appointed, the Lords either Adviſe tic 
Cauſe inſtantly, ard Determine therein, or the 
ordain both Parties to give 1 againſt 
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In Ordinary Actions 65 
a certain Day, which is done in the Evening 
preceeding that Day, on which the Preſi- 
dent Reports the Cauſe (in the ſame way as is 
done by an Orainary who Reports a Debate 
from the Oatter-houſe) And in Order thereto 
has viewed the whole Proceſs: After hearing 
of which Report, the Lords Reaſon among 
themſelves upon the Pleading, and pronounce 

Interloquitor, by which if any of the Parties 
think himſelf leſed, he may crave a Redifica- 
tion by a Bill, which is to contain his Reaſons 
againſt either the whole Iaterloquitor, or 
part: And the Lords upon Confidering and 


Anſwers Ordained to be made thereto, Will ad- 
here to, or alier their former Interloquitor as 
they ſhall ſee cauſe, „** 
And the Lords by an Act of Sederunt, have 
Ordained, "That theſe Reclaiming Bills, as all 
others Complaining of Interloquitors in præſentia 
muſt be offered within Six Sederunt Days, at 
fartheſt after pronounceing, Decreets, Acts, or 
Interloquitors Reclaimed againſt : And they have 
Declared, They will not in any Caſe, admit of 
more than two Reclaiming Bills from the ſame 
Party, after their firſt Bill againſt an Interloqui- 
tor in præſentia: And they have Diſcharged 
Their Clerks to preſent to them any Second or Third 
Reclaiming Bills, after the expiration of Six Days 
to be compted from t he date of the Deliverance 
written upon the firſt or ſecond® Bills Reſpective: 
: | . a | i * i And 


, * 


Advifing this Bill, either alone, or with it, the 


MO 


8 The Form of Proceſs d. 
And they are alſo Diſcharged, Jo receive from 
the ſame Party wore than three Bills Reclaiming 
againſt an Interloquitor, | 

Aſter this Diſpute, either before the Ordinan, 
or in preſence, is ended; The next thing is the 
Probation of the Matters of Fact alledged by the 
Parties, which are either already proven 
their own Nature, or by the Writs Lybelled 
on; Now the Summons and Action which need 
no Probation, are ſuch as are Negative, for 
they prove themſelves, as Declarators of Immi. 
ig), that the Purſuer's Eſtate Lybelled is not 
ſubject to ſuch and ſuch Servitades acclaimed 
by the Defender, And therefore ought to be 
_ Declared free: As alſo, when the Purſur 
Lybels, that the Verity of his Claim is open 
known, qria notorium debet allegari non probar, 
Probation ariſing from the evidence of the Fad, 
and alſo from juſt Preſumptions may be allo 
here reckoned: Next no Term needs to be 
Aſſigned tor proving Matters, which the Pur 
ſuer alledges to be manifeſt, and clearly pro 


ven by the Mis founded on, and produce 


in the Pleadings, which is called, 4 Probatio 


by Writ inſtantly verified; and in Impugning] 


ſuch Lybels, the Defender muſt alledge, bot 
againſt the Relevancy (in Law) of the Lyb, 
and fay though it were Relevant, yet tht 
ſame is not by the Mrits produced ſufficiently 
verified and proven ; For, if he be ſilent in an 
one, he'll be preſumed to acquieſce and ac: 
„ Knowledge 
« Es: \ 0 

( | | 


know] 
cr a10) 
ing an 
rified, 
Probat 
proban 
a Tern 
loquite 
the Gi 
the n 
art, 

called 
clared 
not t 
Points 
But 
Orda! 
Alled? 
befor! 
upon, 
the I; 
ferent 
{hall 

addut 


14 Ordinary Actions BY 
fron Þ knowledge the ſame, whereof a careful Pro- 
curator will be cautious ; But when the Plead- 
ing and Alledgances in Fact are not inſtantly ve- 
rified, The Lord Ordinary Admits the ſame to 
Probation, and condeſcends upon the Modus 
probandi ot each Point or Article; and Aſſigns 
a Term for proving thereof: Now the Inter- 
loquitor allowing Probation, either Litisconteſts 
the Cauſe, and determines the Relevancy of 
the mutual Alledgances of Parties, ſuſtaining 
part, or Repelling part, or all; and ſuch is 
not called an Act of Litiscouteſtation, as is de- 
med clared above, or otherwiſe it determines 
to be not the Relevancy, and declares not what 
ue. ¶ Points are Suſtained, or which are Repelled ; 
den But before Anſwer concerning the Relevancy, 
harz Ordains both Parties to prove their Mutual 
Fach Alledgances, and this is called an Interloquitor 
alſo before Anſwer, and the Act Extracted rhere- 
to be upon, an Act before Anſwer, from the Words in 
Pur the Interloquitor, both which Acts have a dif— 
pro ferent Form and Oraer in their After-proceſs, as 
uced ſhall be ſhown hereafter, tho? in manner of 
ation adduceing the Probation, they both agree. 
nigh When the Defences are various and many, 
bot} and require ſeveral diſtin Ixterloquitors, the 
[ybel ſp fame Form of Proceſs, as is above ſet down, is 

the obſerved in diſcuſſing thereof ß. 
ent! Where the Inner-houſe Interloquitor upon Re- 
nan bort or Pleadiug only determincy the Points in 
d ac: contraverſy according to Lv, without men- 
edge . * E 2 _ tioning 
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68 The Form of Proceſs 
tioning any thing concerning the Probation, 
the Party in whoſe favour tuch Interloguitor is 
pronounced, Applys to the Lord Ordinary of the 
Cauſe, for a Day, to be Aſſigned for proy. 
ing the ſeveral Points of the Interloquitor, i 
they be not already found proven, and the 
other Party being called, muſt propone hi 
Reaſons, why a Day cannot be Aſſizned, be. 
Cauſe he has ſundry other Defences to pro. 
pone, which he mult do inſtantly, And to 
theſe the Parſuer makes Reply, And & 
iarth as was done before, but in cak 
he hath no other Defences, he may deſire 
the Part) to condeſcend on the Manner or 
Mean of Probation, he intends to make uſed 
in proving the Points of his Lybel, Exception 
or Anſwer, &c. The diverſe forts of Probatin 


arile Contraverſies betwixt Parties, which 
kind is proper for proving the Alledgance, be. 
cauſe tome Points are probable by Writ ot 
Oath of Party, which are not fo, by Wit 
neſſes. . . 
Theſe Ads have either one Term or Da, 
which is Aſſigned either to the Parſuer alone, 
or to the Defender alone, or to both jointly, 
ior proving the Hel, or their Reſpettivc 
Alledgances, and this is the moſt common, 0! 
they have two Dyets, which is very rare, and 


falls out in Caſes of Competition, ariſing i 
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the D fender can hinder them to Depone. 


there | further, it before Litisconteſtation, a Compe- 


| tition ariſe, and diverſe Iatereſts be produc'd, 
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as when one of 
the Defenders Offers to produce a better N.. 
than that of the Parſer, and refuſes either to 


Depone himſelf, or to ſuffe -r the Tennents to 


Depone upon the quantity of the Rents; in 
[Which Dit pute, it is now the Form, 


that the 
Odin Align to this Defender for example) 


the 57% of Jene, ro produce his ſaid preferable 


Right, and in caſe of his failzieing fo to do, 


he Allgns the 15th of the fame Moneth for 
him, and the other Tennents to Depone con- 
cerning their Mails and Duties, And if, at the 
Term Aſſigned, the Defender produce an Inte- 
yeſt, 
Tennents, for getting Circumduction againft 
them, becauſe tif the C ompetition be diſcufſed, 
Yea 


the Procurators for the Tennents are not in 
uſe to take a Day ior produceing them to 
Depone, for that is delay?d till che Preference be 


| determin'd. 


When the Interloquitors are not ſatisſying, 
the Party ſometimes takes further Council 
and Advice, and uſes all means to have his 
Cauſe fully repreſented, and plead in Lew be- 
fore the Lords, in order to which Conſeltation, 
the Proceſs is got up from the Clerk, but he 
uſually refuſes to give up a | Progeſs to a Defen- 

Ader 
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70 Ihe Forms of Proceſs 
der after Act or Decreet is pronounced, leaſt bi late 
keeping up the ſame the Purſuer be retar dei bear E 
and put to the trouble of ſeeking Caption, aul Cauſe, 
putting it in Execution, to evite which Inconl this S-. 
veniency; The Clerk gives the Proceſs to V ſerves 
ſcen upon Conſignation of an Amand of a Dola creet 
or two, to be Forfeited in caſe the Proce/s H fame 
not returned in a Day or two, or other ſpaſ not in 
mentioned in the Receipt : Next the Cl if the 
will not lend the Proceſs upon Receipt of one before 
whois not a Member of the Colledge of Juſtia this. 
and againſt whom it is not eaſy to get Ci it is t. 
on Executed, if the Proceſs be detain'd, and De la 
they are Diſcharged to give up to Parties au fame 
principal Petitions or Bills, whereupen therſſ ter tk 
are Deliverances relating to Decreets or Int: and t 
 boquitors in Proceſs, and where the ſame 28 the fi 
appointed to be ſeen, they are to give onto co 
doubles thereof, and according to ſtrict Fra} no S 
Proceſjes can be lent to none, but to Aavocarſ exbil 
and their known Servants. ED =_ EE 
The C-2%Je being again Conſulted, if any fur hear 
ther Argument or new Ground ariſe upon oc. ri 
caſion of rites newly found our, or otherwiſe} join 
Application is made ro the Ordinary for af whi 
Hearing; and becauſe Act or Decreet is pro. Rel: 
_ nounced, it is moſt neceſſary to procure from he + 


the Lord Ordinary a Stop to the Extracting the 
thereof, which is done by a Write under he ma) 
hand, directęd to the Cle of the Proceſs i ſper 
Extracter, (for Verbal S:ops are diſcharged 5 and 


0 31 till 
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aft by a late Aft of Sederunt ) Ordering him to fore 
ardedſ bear Extracting any Ad or Decreet in ſuch a 
„ And Cauſe, till both parties be further heard, and 
new this Stop mutt be delivered to the Clerk, which 
to W ſerves for Tatimation ; But ſeing no A or De- 
Jolla creet can be Extracted till 24 hours after the 
fame is read in the nager parties are 
not in that time Solicitous to apply for a Stop, 
if they can ſecure to themſelves a Hearing 
before, according to the courſe of the Proceſs, 

this Act or Decreet can be Extraited ; yet here 
it is to he obſerved, that by Act of Seder ant it is 
De lared, that no Stop {hall be granted, it the 
fame hall not be obtained within ſix days af- 
ter the date of the Sentence craved to be Stoped, 
and that no further time ſhall be granted, but 
the firſt Dyer that fals to the granter of the S, 
to cometo theBench in courſe;and further that 
no Stop ſhall be given unleſs he who craves it 
caſh} exhibite in Write, to the Pronouncer of theSex- 
eence, the particular points he deſires to be 
fur Þ heard upon, for all Stops, which muſt be in 
1 06-W Writing, are again lately ordain*d to be ſub- 
viſe join'd to a Repreſentation, craving the fame, 
an which the Ordinar may reject, unlel; ne find a 
pro- Relevant Ground therein; And if thereupon 
rom he Stop, he ſhall cauſe give the other party 
ting the Condeſcendence to fee ; that both parties 
hi may be ready at Calling, and that time be nor 
i or ſpent with unnecaſſar Alterati ns at the Barr, 
band in caſe the Stop contain 20 . day, 
till which Extracting is delay'd, the Loras 
have 


N 3 . 


72 Ihe Form of Proceſs 
have Enacted that the ſaid Stop ſhall not en. 
dure or continue above x Fortnight in time 
Seſſion, and if granted in time of Vaccantt, 
ſhall not endure after the eight day of th: 
down ſitting of the next Seſſion, except they 
be renewed, wherefore if a So be not ſought 
in due time the Juage may refuſe to grant the 
ſame, and fo the partie wall be oblidged to ap 
_ ply for the Extraordinary remedy, which 5 
by Petition to crave from the whole Lords a Sto 


to the Oradinarys Ad or Decreet, and to be 


heard upon ſome New Grounds. Upon delive. 
ring of this Petition to the Principal Clerk, he uſ. 
es to call for the Proces from the Under Clerk 
or Extracter, and takes all with the Bl to the 
Inner-houſe, fo that till this Bill be Read, no 
Act or Decreet is Extracted; But this is not a 
ſure way of getting a Stop, and is rather an 
Indulgence of the Clerks, and a practice, by 
which they uſe to favour Petitioners, For Re- 
eularly no Perion can Warrantably Stop, but 
the Jaage who pronounced the Sentence, and 
this is clear from what is dayly Experienced, 


! 


that the naked preſenting of a BU in the end 


of a Seſſion, does not hinder the Extracting of 


Act or Decreet in time of Vaccanct. 
And as to Petitions either craving Ret: 
cation of an Orainzary's Interloawitor or a Stop 
to Act or Decreet pronounced by him, The 
Lords ha ve enacted, that when any. Reclaiming 
Ball is offered fo the whole Lords againſt the 

| We. 1 
1 


0 „ 4 


nterloq: 
o con! 
alt, 1 


Or Cont: 
ithou 


Jeadgar 


Argum 
eceive 
aterloc 
within 


the III. 


Recl air 
In Lav 
ſerted 
the 0, 
rejecte 
Amian 

Anc 
Lords 
Prono 
ſigned 
and t! 
Proteſ. 
the ſa 
ea by 
iy af 
Whic] 
tend 
Vary, 


Deba 


eh. 


ant 7 


the 
they 
ug 
: the 


) aps 


h 1 
Stop 
0 be 


live. 
e ul. 
ert 


In Ollie; Actions 1 


at, not inſerted and ſet down in the Mi- 


autes, and inſiſted upon before the Ordinary, 


or contained in a Repreſcutation refuſed by him, 
ithout Prejudice to parties to urge their Al. 


Arguments, ard the Ceres are diſcharged to 
receiveany Recia:ming Bi) againſt the Ordinary s 
aterloquitor, unleſs the ſame be preſented 
within eight Sederunt Days after Subſcriving 


the Interloquitor. The Lords require that theſe 
Reclaiming Bills bear, that the Alleadgances 
in Lau or Fad Therein- mentioned, were in- 


ſerted in the Minutes, and inſiſted upon before 
the Orainary, or contained in a Repreſentation 
rejected by him, and the Lords Anſwer upon 
Amana, craved and refuſed. 


And for the better diſpatch of Juſtice, the 
Lords have. Ordained, that all Interl-quitors 
[Pronounced by the Oratuar) in abſence, be 
ſigned the ſame day they are Pronounced ; 
and that where Iaterloquitors, Acts, Decreet, or 
Proteſtations are Pronounced upon Debate, chat 
the Game be preſented by the Clerk to be Sigu- 
ea by the Ordinary, within {ix days immediat- 
within 


ly after Prono: incing at fartheſt 


Which time the Cieri is to be He he” to ex- 


tend the Minutes, with Ccr !ification, that any 


Harrant Signed mot than ſix days after the 


Debate, ſhall be Void and »Nul!, excepting. 
5 al- 


nterloquitor of the Ordinary, the fame is not 
ne to contain any New Alleadgance in Law or 


Jeadgances offered to the Urazaary upon New 
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74 The Form of Proceſs 
alwiſe the two laſt days of the Scſſion, up 
Which all Interloquitors Pronounced are toh 
Sabſcrived the ſame day of Pronouncing, an 
all Interloquitors to be Pronounced the fo 
_ Seſſion days preceeding the ſaid two laſt day 
of the Seſſior, are to be Signed within four 
eight hours after Pronouncing, otherwiſe toh 
JJ oo 
It is here to be obſerved, that after th 
Cauſe has been Sentenced by the Ordinary, if i 
be carried to the Inner houſe, that Ordinary 
_exauctorat as to theſe points either determin 
ed by, or depending before the Lords in pre 
fence, fo that he can neither help his own 
Interloquitor or ſtop it, and his Juriſdictioni 
that caſe can only be exerced in Pleadings upn 
new and ſeparat Defences, b . 
The laſt way to ſtop the ſudden Extractin 
of Act or Decreet, is to crave from the Extra 
ter thereof,a Scroll or copie of the ſaid Art of 
Decreet, and to Conſign a Peice of Money for hi 
pains in Writing the Scroll, which, under pai 


of diſplea ſure, and cenſure of the Lords or P. 


cipal Clerk, he dare not Refuſe, and till tht 

Scroll be delivered, and 24 hours thereafte, 
the Act or Decreet cannot be given out to the 
Party: This time being allowed to conſide 
the Scroll, and make Amendment thereupon, ani 
if the other Party find himſelf leſed by an J. 
formal or Miongous Scroll of Act, or Decreet, '0 
be Extracted, upon Complaint hell get oh 
= : '{ eee are 
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the Clerks hands; 
the Ordinary to hear Parties upon the Complaint, 


| the Af or Decreet was Legallie Extractes, 
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Up aref from the Ordinary; but if an Act or De- 


creet be Extracted either before it be Read in 
the Minute- Boot or within the 24 hours there- 
after, or before a Scroll he delivered to the 


Party who duely ſought the fame, or within 


24 hours after the Scroll w] s delivered, or after 


a Written Stop was given by the Ordinary, and 


duely Intimated to the Clerk or Etracter, upon 
Repreſentation to the whole Loras, they will 
ordain the Extract to be returned and put into 
and will Recommend to 


and the Cauſe will be conſidered as if no At 
or D-creet had been Extracted: And if theOrdi- 
nar find that theExtrafting of the Act was Pre- 


cipitant or Unwarantable he will ordain the ſame 
to be Canceled , 
| what he has by ſay in the Cauſe: 


and will hear the Party upon 
Bur if the 
Complaint be gronndleſs, and ifit be found that 
the 
fame will be delivered back to the Partie. 

The Poixts in Contra verſie being determin- 
ed, and the Cauſe Litisco onteſted, the Purſuer or 
Defender are ordained to prove the Lybel or 
Exception. &c, and an Ac is Extracted, upon 
Payment, to a Collellector, of the Daes of the 
Clerks and Extracters, CO aform to the Regulz- 
tions 1695, This Pament | is marked by the 
Collectol. by a Signature which muſt be car- 


fully preſerv d, ſob unleſs an Ant, or Decreet, 
or r other H viren v hich is is to pats his hands, be fo 
- ; : marie 

* 1 9 


76 le Form of Proceſs. 

marked tlrey make no Faith; Upon this 44 
Letters of Diligence may be iſſued out, if then 
be a Warrant for it, giving Charge to Meſſe 
gers, to cite the Reſpective Parties, Witneſſes, 
Havers of Writs, (according to the circum 
ſtance of the Vyer of the Diligence) to com: 
pear before the Lords of Seſſion, upon a certain 
Day, to give their Oaths in the Cauſe, or to pro 
duce what Writes they have relating thereto 
and this Diligence muſt be Executed before th 
Day Aſſigned in the Act, otherwiſe the Dil 
gence and Execution will be ineffectual. 
Ihe Muds of Probation, wherein a Form » 
 Proxeſs, is to be obſcrved, are, Confeſſion, Out 
of Party, Probation by Write, or Witneſſes. 
Confeſſion made in Judgement, and accepted new / S 
by any having Intereſt, or by another in h. AF 
Name, is prejudicial to the Maker thereof ſued t« 
and makes ſufficient Faith againſt him in al Lords 
things confeſt. VVT 
Judicial Confeſſions, either by the Party, or hih bim, 
Aa vocats, made beſore the Lords of Seſſion, nee Debt 
not be ſubſcribed, tho ſuch Coafeſſions, or Con- un 
ſeats, made before Inferiour Courts muſt bt lurvis 
ſigned by the Party, or ( if he cannot Writs) ſect h 

J 2 

If theLybel, or Reply, &c. be to be proven by 

the Defenders Oath, at pronounceing the 46 


hints Y 
Comp! 


and Aſſigning a Term, It is fit, if the circum 
ſtancc require it, to prateſt for a Qualifies fence. 
Cath, in whichæaſe the other Party Proteſt not 
to 


5 Ts Ordinary Actions 9 
o the contrary, and the Ordinary uſually ad- 
as-both Provefatrons. ooo Eo en 

If the Part), to whoſeOath a Point is to be re- 
erred, be Perſonally apprehended at the Cita- 


uſt take a Day to produce him at the Day 
o be Aſſigned, otherwiſe, he will be holden 
) pros Confeſt; But if the Citation was not Perſonal, 
and the Defender has not compeared to Pro- 
pope Defences, the Purſuer cannot hold him as 


pints referred thereto, with Certification, if he 


ptedſ}newSummons, and thereby cite him perſonally. 
a ht} A Perſon out of the Country may not be 
ereof} ſued to give his Oath of Verity, without the 
a al Lords deliverance. The Oath of a Woman cled 


with a Hausband, proves not a Civil Debt againſt 


»r hi him, though a Parſuer may conſtitute his 
need} Debt by her Oath, that a Decreet, then pro- 
nounced, may take effect againſt her, if ſhe 
ſurvive her Husband, or, if ſhe dy firſt, to af. 
fect her part of the Moveables; Nevertheleſs 
a Defender, may prove his Defence by her Oath, 
when purſued by the Husband for Payment 
of a Debt due to ſuch a Woman. 
cum If the Defender offer to prove any of his De- 
alifell fences by the Parſugr”s Oath of Verity, he needs 
orcls} not cite him for that effect; But his Procu- 
5 | : rator 


jon in the Principal Cauſe, then his Procurator 


onfeſſing, but muſt ſeek a Diligence to cite him 
Perſonally to compear and give his Oath upon the 


Compear not at the Day Aſſigned, he ſhall be 
holden as confeft, or otherwiſe he mutt raiſe a a 
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78 Ihe Form of Proceſs ”; 
rator muſt take a Day, to produce him to Dharked 
pone, and if he compear not, he will be holdalls by 
 likeways as confeſt, and the Defence or Exceniiven h 
on will be conſidered, as ſufficiently proveſſſ{tors b. 
but if the Defender crave the Purſuers Oath epreſe 
Calumm, he muſt be cited by vertue of efore \ 
Diligence. „„ uch a f 
When one is Sammoned to give his Oath, Math, h 
he compear, and be ready to Depone, but Muce hi 
debarred by Horning, by the Party that Suniapſed, 
moned him, after he is relaxed, he may Mind the 
Neponed againſt the Decreet, and allowed ircumd 
give his Oath: but if he compear not, beinſthe De 
at the Horn, and is holden as confeſt, He vito De; 
never be Repowa thereafter, except he pu auſe 
himſelf of Contumacy. CCC 
The Day or Term in the Adt being paſſuntill f 
the Partie who urges the Calling of the 46, 
delivers the ſame to the Under. Clerk, that it 
may be put into his Roll of Acts to be Cali 
and the days appointed for Calling Acts an 
 Wedenſday and Fryday : If it be objected, ani 
if the Ordinar) find, that the Act is not duel 
Tarolled in order to Callius, or that the Claſof the 
has not duely put up his Roll upon the wall is only 
the Seſſion- houſe the Night before, The ca bis pa 
ling is ſep'd for that dax. has re 
When the Adt day comes, if the Defender hiſ from 
not Compeared to Depoxe, and ſought ti fg of 
Benefite of the Parſuers, Act, the dues ſuſ ductio 
Calling, being payed to the Collector, a him v 
| | vid marke 


4 . « 


to Dharked on the Act, the Clerk of the Proceſs 
holde alls by a Macer, conform to a Roll which is 
xceptWiven him, this Act, and both Partic's Pr oca- 
rovaſſ=tors being called to the Barr, the Purſuer 
Jath Mepreſents to the Ordinary in the Outter-houſe, 
of Pefore whom all theſe A4Z#s are called, That 
uch a point being referred to his Adverſarie's 
Nath, his Procurator having taken a day to pro- 
luce him to Depone; Which being now e- 
apſed, the Defender has never yet Deponed, 
nd therefore cra ves, that the Term may be 
ircumduced againſt him, for not Deponing. If 
he Defender be not preſent to make Faith, and 
o Depone, his Procurator Repreſents the 
auſe of his Abſence, which if it be Reaſonable, 
he Ordinary will decern, Saperſeding Extract 
palWuntill ſuch a day, and if che Party, who is to 
e AMepone, compear in the mean time, he will al- 
nat iow his Oath to be taken, and if he compear 
CalluMnot, in that time the Decreet of Circumduction 
's ans Extracted, and he is therein holden as Con- 
, anWfe/: But if a Defender, before Circamduttion 
dueſſhof the Term, Compear, and crave the benefite 
Clegg of the Parſuers 457, where the Defenders Oath 
all is only required, and nothing to be proven on 
e calſf bis part; or if the Defender or his Procarator 
has required the ſame, by way of Iaſtrument, 
hu from the Parſuer or his Procurators, after elap- 
th of the Term aſſigned, and before Circum- 
s {oF duction, the Purſuer will be obliged to furniſh 
an him with an Act to Depone upon? and he pez 
rkc ES PE the 
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the dues for Calling and Deponing, after whid 
the Act is again Called in a Forenoon, 2 
the Defender makes Faith, and Depons in t 


Drdinar 
ent Ol 


afternoon, before one of the Ordinaries to Oul ** 
and Witneſſes: The Defender may likewi 33 N 
Compear, and make Faith at the very Inftanti ine 
Calling the Act by the Purſuer, and fo fay The 
the dues of Calling, but he muſt Pay all. 047 


ward for his Deponing. 

The Partie muſt Depone upon the points 
the Aci, and Anſwer Interrogators Relatin 
| thereto, for the Loras do not allow them! 
oivein their Oaths in Writing. 

By the Word making Faith, in our wo 
Meint that the Parties do Swear (Which! 
done with the Right Hand Oplifted) that thi 
will Declare the Truth, for in old Language! 
make Faith, is the ame as to Swear, 

There being certain Fees due to the Mac 


lerk t 
linar), 
Parties, 
Voice, 
Interrot 
TAFOY'S f 
quenti: 
he Pa: 
ided | 
he Or 


for every Oath and Depoſs ition of Party, Main ins | 
and of the Haver of Writes, cited by Incidt e req 


Diligence who pay as a Vitneſs, theſe ai 
mult be payed either at their making Faith. 
at leaſt before they Depone, for if thi 
be not payed, the Macers will hinder the takid 
of the Oath, or detain the Parties, But Gets 
rally the Maters have a Servant attending 
the Witneſſes Barr, to Collect the dues, and i 
the ſa me be paid, Detains the Perſons with 
the Barr, for unleſs they, make Faith, the Dij 


ſition cannof be Lawfully taken before 


{7 to 
Prote(t 1 
and # 
before 
nſtrur 
he Co! 
Oath 2 
00n 11 
ment tc 
alls tl 
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Ordinary to Oaths and Witneſſes, without con- 
ent of Parties, or their Procurators; Becauſe 
y that Form of making Faith in a Forenoon, 
nd calling the Act, all Parties are Certiorated, 
nd Warned Apud Acta, to be preſent at the 
aking of the Depoſition in the Afternoon. 
The Parties Oath is taken by the Orainary 
n O«ths and Witneſſes, in this manner: The 
lerk to the Proceſs lays the Act before the Or- 
linary), Who Ordains the Macers to call the 
Parties, and their Procurators with an audible 
Voice, and if the Parſuer do not compear, to- 
Interrozate the Defender, upon particular Interro- 
tors founded on the Act, and deduced conſe- 
quentially from it, let him blame himſelf, for tho? 
he Purſuer be a bſent, the Defender Depones, pro- 
ided he be Maſter of the Act, without which 
he Ordinary cannot know what is to be pro- 
en; Now, if the Purſer abſent himſelf, no- 
hing can be done, till by form of Inſtrument, he 
e required to furniſh the Defender with his 
{7 to Depone upon, otherways the Defnaer 
Proteſts that he be free from this inſtance, 
and takes Inſtruments in the hands of a Not ar 
before Witneſſes, after Extending of which 


Which 
1, Al 
in [l 
) Out 
kew! 
tant. 
) lay 
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ints( 
latin 
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Lam! 
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age! 
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. nſtrament, the Defender having payed to 
* he Collector, the Dues for Calling, and for his 


Dith as above, he compears in a Fore- 


with oon in the Outer-honſe, and gives in his Inſtre- 


*. Pert to the Clerk of the Proceſs, who thereupon 
35 0 alls the Parties Procurators to the Barr, and 
ä or ——— 


d 


5. 637 The Form of Proceſs 
the Defender makes Faith; And in like mam » 
in the After-noon, of that, or any other Da At tak 
he Compears before the Orainary to Oaths uſoduces 
Witneſſes, And after Calling by a Macer, . s of Fa 
Purſuer, and his Procurator, to Compear bell atural 
the ſaid Ordinary, The Defender Reſumes Mies th 
former Inſtrument, and Declares his readind % thet 
to Depone, and craves to be Diſmiſſed, unk d Diſr 
tlie Purſuer furmſh him inſtantly, with an wh 
to Depone upon; If none compear, the 0» pry, WI 
nary diſmiſſes him, which Diſiniſſion is Wriuint Ca! 
by the Clerk of the Proceſ upon the back Fepoun 
the Inſtrument, and is Signed by the Oraing eleuan: 
But if the Parſuer or his Procurator compealif® Def 
| and offer tO furniſh the Act required, he 18 as his 
lowed 24 Hours, Theſe Inftraments, and ti “ tie 
proceeding has this effect, that the Parſuſe Fact 
can never upon the former Act, Circumduce th The 
Term againſt this Defender till he of new agi ed O 
be cited, becauſe the firſt inſtance periſhe dvoc at 
through the Par ſuer's neglect, but the beſt N by t. 
medy were for the Defender himſelſ, Quali 
Extract the Act, and Depone thereupon, andt mſtar 
proſecute the Cauſe to a Decreer Abjolvito jectec 
upon which he may not only obtain his Df in a 
nadges, but all ground of After-proceſs will ah, t 
cut off, For after the Cauſe is Litiſconteſti hebt w 
the Defender has as great Intereſt in the Pet no 
cel, as the Purſuer, and may proſecute tf” we 


ſame to the end. Pent © 
. 8 0 Ame, o. 
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atural Conſequences from it, and re- 


d Diſpute about the Relevancy of Interrog 4- 
% which mult be determined by the Ordi- 


nt Caſes, will rake Advice of the Lords, by 


e Defender mult Anſver theſe diſtinctly, 


is as his Aufrers may be brought to a poſitive 


ropofition, either denying, or * acknowledging 
6 Fact. 


The Defender having Proteſted for a qua- 


dvoc ats, if che Qualit, propoſed and Alledg- 


| by the Defender, be Iatrinſick or Extrinfich? 
„ ij alified O4%, is that which contains Cir- 
andiÞÞTitances and Conditions, or other Qualities, 
lvi\etted to the Matter of Fact reterred to Oath, 


| br was the Price of Goods, which were ei- 
per not at all, or not fully delivered, &c. 


te tir when to the Confeſſion and Acknowiedge- 
ent of the Det, the Defender adjefts,thir the 


1 * ,or part of it, was payed to thaPur/uer”s or- 
; Or that the Parſuer is Ow!ng to the Depo- 


At taking the Defender 5 Oath , the Parſuer 
oduces Interrogators relating to Circumſtan- 
5 of Fact mentioned in the Act, or which are 
ires the Defender to Anſwer them, in which 
iſe there be many times great Wrangling 


wry, who ſometimes in difficult and impor— 


pounding the Matter in a Queſtion ; The 
elevancy of Interregators, being eſtabliſhed, 4 


Ned Octh, much Diſpute ariſes betwixt the 


ina Claim of Debt, offered to be prov'n by 
, the Defender Siebes, that the ground of 
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84 The Form of Proceſs 
nent an Equivalent Sum, or the | ke, now th Huſt pre 
Qualities are Iatrinſict, that are neceſſarly i¶ e may 
pl yed in the nature of the Thing, or are efore t! 
of the Bargain, as in the firſt example, or Hromiſe 
Quality is Extrinſick, that is, has not a natuf hen t! 
neceſſar dependence upon the Principal Mui fende. 
bur is Extra neous thereto, as in the ſccaffire allo! 
Caſe, and this reſolves into a Defence. Peder I 
Hence it follows, that no Quality avails ¶Mpermitt 
Deponent, but an Iutriaſic one, nor does Here, 
Orainary determine, which of the two it Minent 
bur Ordains all to be marked, that has ¶ nce 0! 
Affinity to the Subject Matter of the Caf. 
For it is reſerved to the Lords, to Jude Y The 
Aaviſiag the Oath, Whether the Quality aajeaif it, 
be: Intrinſick or j, +. ut if! 
The Points O:dained to be proven by ithat he 
Defender's Oath, are ſometime ſuch as cannt linarit 


in Lay be admitted to be proven by Mund Thi: 
and yet the Purſuer, could verify the ſame Mr t! 
moſt Famous Men, ſuch as a Promiſe, his 18 
the lite: However, if the Purſuer fear ti 
the Defender will deny his Lybel, or will pn the 
varicate, and is deſirous to have theſe Perſu Hv 
preſent, when the Defender Depones, wild d, bu 
we call Confronting 4 Party, he craves Wap ſe ( 


4 15 

[viſas 
WI 

wiſe 


rand for citing the ſaid Perſons, to compe 
againſt the Day to be Aſſigned, to be preſe 
at the, Dejender's Deponing,and the Ordinari 
the Cauſe will allow the ſame in the 44 
Litiſconteſtation, and if he refuſe, the Pur/i 
| | ee ae — mul 


7 the 
ly e may be allowed to Confront the Defender 
- pllÞcfore the Perſons, who were preſent at the 
or Wromiſe, and that is frequently granted, 
atu 
Matin 
ſcare allowed to be preſent, and to hear the De- 
eder Depone, but no more, for they are not 


is Wermitred, to ask Queſtions, or to make An- 


es M vers, but the D fender muſt Anſwer all per- 
it Minent [-ter-op ators, as, if or not in pre- 
s . nce of ſuch a Man, he dia, or ſaid jo, 95 the 
O. 5 

age Y The Oath, when cloſed is ſigned by the 


1470 Party, if ke can Hr rite, and by the Juage, 


ut if he cannot Mrit, it is marked in the Oath 


by i hat he Swears he cannot Nyite, and the Or- 

cann-7471e's Subicription ſerves for alt. 
Tl. This 04th is either Clear or Intricat, if it be 
me bſÞ/er the O. di may mark thereupon, that 
ſe, This is a Clear Oath, and Sign it, which after 

ar ty and um is made therewith, by the Ordinary 
ill pn the Owrrer -houſe, doth Warrand a Summary 


Perfo 
wud 


8 Wt 


laviſing thereof, as ſhall be hereafter Declar- 
d, but if it be intricate, it muſt abide the 


"mpe: dt is called in the Outter-houſe, and great 
preſe viſandum is made with the Oath. = 

arie | What is ſa id of the Defender's Oath,may like- 
» Adviſe be apply ed Caſes, whers the Purſuer 


Purſi 
mul 
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uſt preſent a Petition to the Lords, craving 


hen the Pa- ſur? s Caſe is favourable, and the 
Defenders is ſuſpected, and then the Per ſons 


arſe of the Rol's, and in both theſe Caſes, the 
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86 The Form of Proceſs 


is to Depone, for the Form of procedure | is U 

{ame in both. 
If the Probation be by N ritings, the Inter 

tor in the Act ſhould carry, a Reſervation 


Poſſefror 
yays ct 
re, 


the other Party of all Object ions, Which he ny By tl 
move againſt theſe Ni ings to be made uf. be 
as means of Probation, and his Precurg If, u 
when the IWritizgs are produced, uſu; \f1gne 
Proteſts to be heard upon his ObjeQions hen tl 
Adviſing of the Cauſe, And here it is to be c uced,o 
ſidered, that che Writizgs are either in the . there 
t)'s own hand, in which Caſe they muſt bepn he Par 
duced in termino probatorio, but if they be d ly, 
the cuſtody of another, then at making Liſe 
conteſtation, Diligence muſt be ſought, wii“ ch. 
upon plauſible Reaſons is readily g granted, “ © 
gainſt all Havers of the faid Hi, or the ade h 
who have had, or fraudfully have put the Deletion 
away, to compear upon the Day of Probatia Ini 


and to produce the ſame for proving. 
Fir be Alledecd, That the Perſons to Mer C 
ted by the Diligence are out of the Countr 
no lets Fan bo Þ s will be alLowed, for Ex 
cutirg t he firſt D:linexce, but at granting | 
ſecond Diligence, a Te fer, and competent time d 
he Diſcretion of the Juage, Vill be l 0 
putting the ſame to Foiiurionw ̃ 
A Diligence is not caſily 0Btained ir T ting 
granted to one's Father, Grand father, cc. f 
whom the Parey 15 Heir, becauſe they are 


own Evident, and are preſumed to be in ll 
_ FB 
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By this Diligence either Defender or Purſuer 
ay be Summonet. 5 

17 
Uſui 
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\(gned in the Act, or any Act Day thereafter, 
hen the Adi is called, the Writings be not pro- 
uced, or if Dꝛligence be not Executed for Producti- 


he Party, on whom the burden of Probation 


be d ly. and Dreriet of Circumduction for not 
IIroving, is pronounced, Condemning or Abſolv- 
= the words, Circumduction, and to Circum- 
od, %, are Terms of the Civil and Rowan Law, 
- th Yoade uſe of in our Practigue, and ſignify 4 
the Der ion, or carting off of the Cauſe, when it is 


ait were taken out of the RO; The Party 


or Circamancere is the ſame, as inducere, dele- 


to h | 8 

Une e, abro gare, cancel are, obliterare, ad nihtlum ponere. 
Ehen theHriirg is produced, Ar iſana um is 
nz ade with it, to the whole Loras, and the 
me ther Party, craves Circamdaction of the Term 
d ultra, which has this effect, that his 


laverſary may not be allowed a further time, 
o produce any other Writing thereafter, to be 
nade uſe of, as a mean of Prybation, in that 
aſe, and the Ordinary makes Aviſandum, and 
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fſefron, except the Party be Minor, or other- 
ays condeſcend Relewvantly, quomodo ac ſist poſſt- 


If, upon the firſt 4&7 Day, after the Term 


; thereof, then, the Term is Circumductd againſt. 


ot compearing to do what he was injoined, 


Tcumdauces accordifiply : However the Lords 
avis receive Writings inftantly produced. 
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88 The Form of Proceſs 
If Diligence againſt Hevers of Writs be 
Reported, id eff, returned to the Proceſ 
and the ſame (duely Executed) produced 2 
the time of Calling of the Act, the V/er thered, 
in order to ſtop Circumduction, craves, a fe. 
eond Diligence by Caption, againſt thoſt cite 
in the firſt Diligence, which is accordingly 
granted, and a competent Time allowed, t 
put the ſecond Diligence to Execution; for a fir 
Diligence is like Horning, and the ſecond Dil. 
gence has the effect of Capiion, 
Now at Calling the Act, and craving a ſe. 
cond Diligence, one is not allowed to ſee th: 
firſt Diligence, and nothing can hinder th 
giving ſecond Diligence, Except the firſt has 

not been Executed before the Day of the Ten 
of Probation, which muſt be noticed by the 
Procurators. T 
No Act is in uſe to be Extracted upon thi 
Calling, but the Party who craves a Second Di 
ligeace, takes out the ſame againſt all those 
contained in the Execution of the Firſt Dil. 
gence and none others, for the firſt Diligence 
is General, but the ſecond is particular, being 
conform to the Executions of the firſt Dilicent; 
both are Written in the Clerks Chamber, Sign 
by a Principal Clerk of Seſſion, and Sealed by 
the Seſſion Signet: And the Extracting of 1 
Second Diligence abides not the Courſe of Red. 
ing in the Minate-Book. c „5 
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der to their Deponing. 
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By this Second Diligence, the perſons Nam- 
ed therein, may be apprehended by a M-(ſ-a- 
ger « Arms, and brought by Force before 
the Lords, in order to Depone con erning their 
having of the Writings called for, Ihe ſamen 
be put to Execution the time of S${:o- ; but if 
it be in time of Vacance, the are in uſe to be 
put in Priſon, where they wil! iv ill they S 
end and obtain a Charge to fer at Liberty, 
upon their producing wharitr+ s they have, 
and finding Caution under tlie Penalty of a 
conſiderable Sum of Money, to Compoar be- 
fore the Ordinar, to W755, On day pre- 
fixed (which muſt be in the Seſion time) 
to Depone concerning the having of the Writes 
called for, upon doing of either of which, the 
Party is ſet at Liberty. „„ 
This Second Diligence may be Executed at 
any time, either before or after the day Af/ign- 
ed for Reporting thereof, and the Parties appre- 
beaded thereby, will be admitted to Examine- 


| tion at any time before Extracting Decreet of 
| Circamduttion, or before, the Lords prepare or 


adviſe the Cauſe. p 
If in Obedience to the Charge on the firſt Di- 
Hence, or upon notice that a ſecond Diligence 
is Iſſued out, the Perſons havers of the Writings 
Compear, and offer themſclves to Depone, they 
apply to the Party at whole Inſtance they are 
Cited, that he mays prepare a things, in or- 
. 5 Again 
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— The Form of Proceſs : 
Again, the Party uſer of the Diligence pay. 
ing the Clerk's Dues for a Calling, and certain 
other Dues for each of the Perſons who are to 
Depone, and having the Collector's Receipt up- 
on his Act, delivers the ſame to the Clerk of 
the Proces: who, without any Previous Int. 
 mation,Cauſes a Hacer any time in a Forenoon, 
call both Parizes and their Procurators to the 
Outter- Houſe-Barr, to whom he Intimates the 
deſign of Calling the Act at that time, name- 
ly, that ſuch Pens Cited at the Inſtance of one 
of the Parties, do Compear to Depont concerning 
their having certain Mritings, which the Part) i 
to make uſe of, as means of Probation, after 
which the Ordinaꝶ in the Oatter-Houſe, before 
whom all this is done, ordains the ſaid Per. 
ſons to wee Faith and Swear, that they ſhall 
tell the Truth, which they accordingly do, by 
the Right Hand VUplifted, and then they are 
ordained, to wait on inthe Afrernoon, that 


and Witneſſes, 1 
When the Perſons Compearing upon Diligence, 
have thus made Faith, the Clerk to the Proceſs 
Wr:tes upon the Act, the Date, and Witneſs 
Aviſandum, and Inſerts it in his Minute- Book. 
In the Afternoon, they Depone before the 
Ordinary to Uaths and Witneſſes, concerning 
their having of the Writings called for by the 
uſer of the Diligence, and muſt Diſtinctly Anſwer 
the following Intesrogators, If they have theſe 
 Wrinngs, 


( t 


they may Depoze before the Ordinary to Ol 
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. Writings, If they had them ſince theCitation,or 


have Frauafully put them away, or If they e- 


ver had them, or If they know or Suſpect 


where thcy are; It they have them, they 
mult Prod ace them at the time of their Depon- 
ing, But if they do not Decline the Produc— 
ing, and have a Proba ble cauſe, why they did 
not bring them with them; as that they 
knew not that ſuch TILES W ould be called for, 
or that there is aquantity of Mit ings in ſuch a 
Coffer, or place, and krows not what they 


are; the Orin y will aliow them a Compe- 


tent time to be ing theſe Writings in particular, 


Q 
or in the General, if they deſire it, wherein 


they are procceded againit as 
if they had vever thus en 

One is ſaid to have Iranafly put Writings a- 
way, if they have, ſince the Citation, without 


Ig Compulſion, put them out of their Cuſto- 


dy, and if at DNepezrre they acknowledge their 
ſo doing, the Orainary takes the Oathas emitted, 
end the partie who is Leſea, may Apply to the 
Loras by Petition, Repreſenting the Caſe, and 


Crave that the Cx = may be put to Execatt 


02, ay and while the Hyitings, owned to 5 
been 1 Irawaſull; put away, be Produced, which 
will be granted; But in the mean time, this 
Zcknonledgement will not Prejuage a Thira Party, 
ſuch as the 12255 of the Principal Cauſe, except 
the Hiings called for were P: oduced ; albeit 


I tl rough the H ders Faulty the Ca be loſt, 


the 


92 
the Party 


Every one is oblidged to An 


The Forms of Proceſs 
Leſed will get Action of D 
againſt him who has th 
away thoſe Mritings. 


4114 


us Fraudf ally put 
fwer the laſt Is 


terrogator, if they know, or Suſpect, where the 
Writings, called for, are, in order to give all pol. 


1 


E xtracting 


the 


ſible Information to the Part), that the Trauth be 
known, and Juſtice fully Adminiftred. 

A Competent time being allowed for tak. 
ing the Depoſirion of the Perſons called by 
Diligences, on the next Act day, the other Par. 
ty cauſes call his Act again, & C:rcumdues for 
not proving by Writings, in manner Determined 
by the Act, if no Writing s Produced; fora 
longer Delay is not granted, except che 0, 
dinary, upon conſideration of the fa vourahle- 
neſs of the Caſe, Circumduces conditionally, 
allowing the other Party to produce what ii. 
inzs he can, betu ixt and ſuch a day, and aliow- 
ing theſe that have not yet Sworz to Depore in 
the mean time, and Saperjeeds Extracting; 
But if that time do not ſerve the Turn, or 
if theſe called by the Diligences have been Re- 
ſractorie and Fraudfully Abſtracted the H rilungs 
neceſſary, or if they have only given the Pari 
better Information where the Writings are, 
Application is made to the whole Lords, who 
upon Grave and Weighty Conſiderations, will 
Stop 


theſe 


Circumduction for 1 


while, That the other Party in the mean 
time, may recover theſe Writings, and 
allo, 


alſo, 
merg! 


is ſeld 


all th. 


| Decye 
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alſo, upon new and ſerious Reaſons E- 
mergent, they*l Prorog u the Stop, but this 


is ſeldom done, and is not to truſt to; After 
all theſe Days, it nothing be Produced, the 

| Decreet of Circumduction may be Extracted; 
But when ever any Myitings are Recovered, 
while the Decreet is not Extracted, the Party to 


whom they're Proaauces, cauſes call the Act, 


and makes Aviſandum With theſe | Papers 


or Parchments. „ Oo. 
If the Party «ſer of the Diligence, delay to 
diſpatch theſe Cited thereby, and Deferrs Cal- 


ling the Act, or paying the Dues, they Compear - 


before him or his Procarators, and Require 


that the Act be called, otherwiſe they Proteſt 
that they may be fr e from the effect of both 


the Dligences, and take Inſtruments in the hands 


of a Nottar before Witneſſes; In likemanner 


they Compear before the Ordinary on the Oaths 


and Witzeſſes, and after Calling the Party and 
his Procurators, and the Clerk of the Proces, 
| they Reſume the former Iaſtrament, declare 


their willingneſs to Depone, and Proteſt as above, 
whereupon the Ordinary d:\miſſes them. 


Perſons called by Diligence, Compearing up- 
on the firſt Citation, and being mean Min, are 


not bound to Depone, till they get aſſurance 
of Payment of their Exyences, which, it ſought, 


the Ordinary to Oithe and Witneſſes, will, 


after D poning, md fie, a nd ordain Payment to 


be made accordingly; And if the Party or his 


. » Agent 
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as follows, 


The Form of Proceſs 


Agent pay not willingly, the ſaid Lord Or dini 
will give Mitten order for Paz ment of the Dan 


viz, Eight Shilling to each Foot. 


man, and Sixteen Shilling to each Horſeman, 


tor each day of Attendance, and the days of 
| Journeying to and from their 
to be payed in 24 hours thereafter, 


Dwelling Houſe 
and in 


eaſe Payment be not made, he orders further 
| Payment of as much more, as is needfull to 
Extract an Act, and raiſe Horning and Caption 
thereon, which he Liquidats oy che ſame Inter. 


| loquitor : 


But if they bide the ſecond Diligence 


they get no Expence, which is a Puniſoment for 
' the unneceſſary Locle and Coſts they put 
the Partie to. 

The Writings neceſſary for Probation, at leall 
ſuch as the Party could recover, being Produc 
ed, the Par/aer or the Defender, the next Ad 
day, cauſes call the Act, makes Aviſandum with 
the Myitings Produced, and Circumdaces u. 


UVit 74. 


Not only Writings, wherein the uſer of the 
Diligence hasIntereſt may be called for, but like- 
wile Nyitings, which belong to others, and 
wherein he has no farther Intereit, than that 
they verify and prove his Alledgance, muſt 


be produced, and put into the Clerk*s hands, 


where they remain till the Concluſton of the 
Cauſe, after which they're delivered back to 


their proper Owner; 


But 11 the Parties be in 
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mora, and if the Proceſs linger, Upon Repre- {| 
ſentation thereof to the Lords, the Parſuer or 


Defender, will be Ordained to inſiſt with vi- 


gour in the principal Cauſe, and if they Pro- 
craſtinate, the Mritings will be order'd to 
be given bac. 3 . 


It the Except ions, and Alledg ances in the Prin- 


cipal Cauſe, are to be proven by Witneſſes, 
Diligence muſt be ſought for citeing of them, 


which is executed in the ſame way, as is done 
againſt Havers of Mritiugs, if they compear 
not upon the firſt Diligence, they'll be forc'd 
JJ ĩ ( —_ 


| The Form of Proceſs obſerved in citing 


Witneſſes, is in every reſpect the ſame, as in 
calling Havers of Writings : If Servants to any 


| Nobleman, or Gentleman be cited, who for 


fear of diſoblidging their Maſter, go out of the 
way, and will not compear, upon Pe:3:o# to 
the Lords Repreſenting this, Letters will be 
granted, charging their Maſter to produce 


them to Depone. 


If the other Party have any Objections againſt. 
| the Witneſſes, he may, if he pleaſe, declare 


ſo much at their making Faith, but they will 
be reſerved to be Proponed before the Ordinary, 
when the Witneſſes come to Depone. 

A Party may cite as many Witneſſes as he 
pleaſes, but only Twenty four will be admit- 


ted and examined, for proving one and the 
E 


ſame 
* "7 0 


"m0 ------ The Form of Proceſs 
ſame Point, and tho? Diligence be but ong 
granted, yet in ſingular and favourable Can 
(as when the Part) has lately come to thenotig 
of new Witneſſes, who are neceſſary, or thy 
ſome cited in the former Diligence, are remoy 
ed out of the Country, or Dead,) the Lor 
will allow a new Diligence for citing othe 
Witneſſes, and none but ſuch as are cited hy 
the firſt Diligence can be brought to Depone by 

A ſecond. ;; a Coe 
Witneſſes will be received upon the very dij 
of Compearance, to which they are cited, and 
when they are preſented to the Ordinar)j oi 
the Witneſſes, the Clerk, as well as the other 
Party, or his Procaratoy, are to notice, if they 
be contained in the Diligence, next he is to be 
Sworn, That 1s, the Formula of the Oath pro- 
poſed to Witneſſes is to be Adminiſtred, which 
is this, That by GOD himſelf, and as he (the 
Witneſs) ſhall Anſwer to GOD at the great Do 
he ſhall declare the Truth, in ſo far as he knons, 
or (hall be asked at him, and ſhall Declare nothing 
but the Trath, And they muſt be purged d 
Partial Council, and Swear, That, they bear 1 
ill Will to either Party; That, they have receiv 
no good Deed, or promiſe of good Deed to Depont 
in the Cauſe; That, ao perſon has taught or Ii. 

ſtructed them how to Depone, x 
But before the Witneſs be Sworn, the othe! 
Party muſt propoſe what Q jections he has, wii 
the Witneſs to bè Examined cannot be rece 
| | — 
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d and theſe Objections muſt not only be Suſ- 
ained, by the Ordinary as Relevant, but they 


uſt be inſtantly Verified, and if any Debate , 


f moment ariſe upon any Objection, the Ordina- 


will delay the Examination of that Witneſs 
il next day, and by the firſt occaſion will 
ſaviſe with the Lords concerning it. 
All Witneſſes ſhould be Men of Firm Judg- 
ent Capable to diſcern and under ſtand what 


s done or ſaid, Men of Probity, Good-fame and 


eputation, Impartial as to either Partie, and 


aving no Intereſt in the Cauſe ; hence, Perſons 


abouring under Infirmities of Mind as Idiots, 
ad-men, Infants, and all under Papillarity or 
ourteen years; as alſo thoſe who have Nata- 


ul Impediments of Body, as Blindneſs, Deafneſs, 


nd Dambneſs, are not received Witneſſes, ne- 
ertheleſs one after Papillarity may Witneſs 
hings which he ſaw in his Nonage, if at the 
ime he was Pabertati proximus, or of that 
punaneſs and Firmneſs of Judgment to Compre- 
ena Or underſtand and Remember what he 
lid ſee; like ways perſons ſeandalouſly Vitious, 
nd Debauched, or Excommunic ated, are Excluded 
rom being Witneſſes, 
Infamy is a Relevant Objection, which is in- 
erred, when the Witneſs by the Sentence of a 
ompetent Juage is declared Infamous, or when 


he Infamy is Notorious. * 


A Perſon not wofth the Kings Un. lam i. e. 
len Pounds Scots, cannot be a Witneſſes, But, 
0 d . | | 
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98 The Form of Procejs 
if he has a Calling, he may be Witneſſes, 0 
withſtanding of Pevertie. 
Such Degrees of Ahinity, or Conſanguinitie, 
ſeclude one from being a Judge to either Pan 
or other Relation, as being in Family and hy 
ing Depena ance, under a we, and Dread as à c 
vant, or a Removeable Tennent, hinders a 
from being a Witneſs ; yet one within the d 
grees forbidden deſcending from a Baal 
and a Tennant in a Dwelling within Buy 
The Son ofa Removeable 7 ennent, albeit 
be in familia paterna, or his Cottar, m_ vn 
ceived Witneſs. 
| Capital Enmity and Deadly yu, do in lik 
manner Incapacitate, 

Giving Council and Adviſe in the Cul 
Fomenting the Ples, being preſent at Cone 
tations, and aſſiſting i in carrying on the Proc 
Ultreneouſh offering Teſtimony, and telling bt 
fore the Sumwons is raiſed what they know i 
the Matter, do alſo hinder ; though after Pr 
ces is intented, if perſons Declare Verballj 
it will not amount to a Proditio Teſtimonii , e. 
cept they give a Declaration in Writing an 
Sig it. 
Receiving any Beneſite or Good- Dead, or ac 
cepting a Promiſe thereof, beſide the Ordinan 
Expence allowed to Witneſzes of mean Cond 
tion, incapacitate a Witneſ⸗ß. 

Such as alt ain or lof in the Cauſe, as be 


ing ſharers th rein, alſo . of foveant conſimilin 


"cauſa 


Paper. 


canſam 
like ca 
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gainſt 
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what 
licend 


cum, 
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cauſam,and may advantage : their Itere id a 
like caſe cannot be WIineſ .. 
Ad vocats or Writers cannot be Witneſsesa- 
gainſt their Client, if the Interrogators be ſuch 
as will make them reveal their Client's Seęrety, 
That is, any private Advice given to the Client, 
But they cannot ſhun Declaring the Verity of 


5, No 


tie, 
Pay 
d haj 
a Oh 
'S an 


be 05 what conſiſts i» facto, cum quivis. polſit cogr 4d 
| 1 cum, ſo an Adworat or Writer will be forced 
EIT 


Papers, a Writing called for. 
But much lyes in the il 


ben Declare if he has or ſaw among his Client's 
8 51 e officiam of the 
a lik Lords, who, in reſpect of the Importance of 
the Cauſe, Antiquity, Capicit) and Penurie of 
Witne/ses, and in Reſpect of Perſons being 
neceſſarie Wirnmeſces, will mitigat the Rigbur 
of the Law, and paſs by one oH other of the 
ſaid ObjeFions. 4 HDMI 163 eng 

Regularly Wonen cannot be Witneſses in 
civil Cauſes, yet they're admitted to Prove cir- 


Ca 
onſi 
Prote 
g be 
OW I 
r Pri 


* 


ball cumſtances and matters of Fact, at which W om- 
7 1 ON ex, by the cuſtom, are only preſent, as in prove 


g all 


ing that a Living Child was Born, and did Cry, 
The Mid-wife, and other Women, preſent at the 
Birth will be admitted Witneſces, For Men ate 
not in uſe to be preſent at Chita-Bearings. © 

The Lords will ſometimes admitt W irneſses 
againſt whom one or other of the forem-ntion- 
ed Objections does ach, and, ite will be mark- 


or ac 
linar 
ond. 


as be 


_ ed before the Depoſition, that the Objection as 


0 1 6G 2 made 


S 
made, and that the Witneſt was admitted cum », 
ta;and generally, when Witneſſes are ordainedto 
be Examined ex nobili officio, all Perſons what: 
ſoever are Adnitted, and the Lords at Advi 
im the Cauſe, conſider the import of fuch Tefi- 
monies. 1 85 80 ene, 

The Objections againſt Witneſses muſt be in. 
ſtantly Verified, and the fame are generally 
referred to the Oath, either of the Witneſs 
themſelves, or of the Party preſent, If a Wir. 
_ * neſs adduced for Proving exception or reply be 
caſten, The Defender will get another allowed 
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mint: 


Rjſed 


As ſuſp 


Witneſ 
is, tha 
Ob jecti 
Term 
But if 
Proteſt 
they a 
the N 


him in his Place, not fo if the Witneſs was 
Ciited by the Purſuer, for Proving his Lybel; The 
Diefender's caſe in this Point being more favour: 
able, than that of the Purſuer, If the Ob. 
jection cannot be inſtantly Verified, and the 
Partie have full purpoſe to caft the Witne, 


ſence, 
come | 

Fal 
Reprol 


ruptios 


he muſt at the time Proteſt for Action of Re. 
probatour; In which, he is allowed to prove 


his Alleadgance as accords of the Lew, A Re. 


probatour is only, when a Partie undertakes to 
Improve the Preliminaries of the 1 


ſuch as, That Judicial Confeſſion given by the 


Witneſs inJudgment,concerning the free goods he 
.hath and whoſe Man he is, his Age, &c. Or the 
Rat io Scientiæ of the Fact mentioned, which 
if Inzroven by an Action of Reprobatour, will 
make his ODepoſition not to be Reſpected; In the 


8 mean time, the Adviſing the Teſtimonies will be 


Delayed, and the Principal Tauſe will be Dor- 
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was Ex &S « 0 | 0 
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mart: This Action of Reprobatour may be 
Rijſed before theMitneſſes are Examined, when it 
is ſuſpected, that ſuch Per/ons whoare not habile 
Witneſſes, are to be Cited, The effect whereof 
f is, that they may Cite Witneſſes ro Prove their 
ny Objettions, and Grounds of Reprobateur, at the 
ally] Term Aſſigned for the Witneſſes to Compear: 
But if the Parties never Raiſe Summons nor 
Vit. Proteſt for Reprobatour before Examination, 
they are preſumed to Acquieſce in the hability of 
ved the Witneſs, unleſs they were Adduced in Ab- 
Nas ſence, or the Grounds of Reprobatour have ſine 
[ he come to notice „„ . 3 
ur: Falſehood of the Teſtimonie is no Ground of 
Reprobatour , But Incapacity, Inhability, Cor- 
ruption, or Prevarication of a Witneſs, or Prodi- 
%„noſeſtimonti Renders him Inſufficient, 
Before the Witneſs be purged, the Objectii ns 
OVY muſt be Propounded, But whether the Party Pro- 
Re·¶ pound any Objection againſt the Mitneſs, or not, 
to the Judge always Paurgeth the Witneſs, That 
ons is, makes him Swear upon the head of Partial 
the Council, Feed, favour and Good Deed, after 
which, he proceeds to Interrogate him upon the 
the Points Ordained to be Proven by the Act of 
Litisconteſtation, conform to the Interrogators 
will I given in by the Adducer, which are found Rele- 
vant by theOrdinarie, and are conſiſtent with the 
Act; where it is to p* obſcrved, That the Par- 
Jor- tie, againſt whom the Witne/s%s "Adducea, may 
: propound to him Relevant Iiterrozators, not on 
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5 The Form of Proceſs | 
ly upon Points admitt'd to the other Parties 


| Probation, , * But:likeways make uſe of him, for 


Proving theſe Alleaagances which are admitted 
to his own Probation, and propound Interreg a- 
tors thereupon, albeit that Witneſs was. not 
Cited by his Letters of Diligence. 
The Formula of the Oath is, That fath 4 Me 
of ſuch an Age, Married, or not Married, and 
Solutus, Compeared, and Solemnly. Sworn, Pang 
ed of Partial Toe, Examined upon Oath, and 
 Interrogated, &c Deponed ſuch and ſuch things, 
at the cloſe of the Cath, the Cauſe of the Mit. 
neſs's knowledge of the matter of Fatt is Declared, 
which is either manifeſt from the Fact ir ſl; 
and is thus expreſt Caaſa Scieutiæ patet, or ot her- 
wiſe expreſt, Thus, Cauſa Scientiæ, the Depon- 
ing 1 liueſs, was Burn and bred up in fark 4 place, 
o_ has Lived there theſe Twenty or Thirty JEArs, 
&c. And the Concluſion of the Oæth is, Aud 
is is the Truth, as he ſhall Anjwer to GOD, all 
which is Signed by the Witneſs, and if he can: 
not Write, it is mentioned. I hat he who Deponed 


could. not Write: And in both caſcs/the 0 Orai- 


narie on Osths and I. itneſſes Sigus. 
If the W:ineſs be a Quaker, his Te fimony 18 
not an Oath, but a Declaration, and the Formu- 


li, is, Fre te Declares this to be the Truth ' as in 


the Preſenc e of 60 Almigbei ie, Which Declara- 


tin is accepted by the Loras, and has the ſame 
effect with an Oath, 


The 65 ot the . Uuneſs is in uſe to be Ex- 
: « , | | reſt 
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prefl, and if he be Married, or Un. Morrill 107 
nd other reaſon can be given, than that 
| Ftbereby the veracity of the Wizneſs, or his 
Ermneſs of Judgment may appear, 
who knows not his own Age is as good as an 
Jdior, and he who Swears Falſely or Parioafly 
concerning that, cannot but emitt a Suſpect- 


ed Teſtimony, Wo. Generally Depoſe tions Re- 
ate to Facis which may reſpect time, and by 


expreffing theWitneſſe's Age, one may diſcern 


if he could be Capable and Habjle at the time 


of the Fact Deponed upon. The Depoſitions of 
Parties or Havers of IV. „ieings, bear neither / Le, 


nor are they Purgea of Partial Coun el; the C- 
dinary who Examines V Vitneſſes, i ordained” 
immediatly, after Examination, to fer down 


upon the Act or VVarrand tor Examinatigh, the 


Names of the Witneſſes Examined by him; 25 


Subſcribe the ſame. And it is declared by 
Ait.of Seaerunt, That the Lords will 110 0 no 


regard to the Depoſitions of Witneſses, whoſe 
Names ſhall not De ſo Marked, However this 


Act is in Diſuſe. 


If the Party whoſe Oath is to be taken be 


out of the Kingdom, or be Sickly. and Inſirm 


throughAge or other Diſeaſe, ſoss therethrough, 
or becauſe of the diſtance from Eainburgh, che 
cannot compear before the Ordinary, his Pro- 
curator at taking a Day for him to Depone, 
muſk, at Litisconteſi⸗ ion repreſent to the Ordina- 


55 his Cliem', Inabllity to compkar pen, 
an 
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& muſt crave that a Commiſſion may be granted 


to ſuch a Perſon, as the other Party thall Nomi. 
nate, to take bis Depoſition at his Dwelling 
Houſe in the Country where he is, which 
muſt be cendeſcended on, and if the other 
Party conſent to this Cemmiſſion, the Ordinary 
may grant the ſame, but if he refuſe, Appl 
cation mult be made to the whole Lords by 
Petition for that effect, and if the Reaſon be ve- 
rified by Declarations of Creditable Perſons, 
or if the ſame confiſt with the Know: 
| ledge of any of the Loras, Commiſion will be 
granted, whether the other Par;y will, or will 
not; TheCommiſſioner is either an uferior Juage in 
the Country, or other Gentleman, named by 
the contrary Par): In this Commiſſiun. Power is or- 
dinarly given to the Commiſſioner to choite his 
own Clerk, tho” generally he is named by the 
=. » & : ns 
If there be appearance of Conteſt, about ad- 
mitting pertinent Interrog ators, becauſe the 
ſamen cannot be properly adjuſted before the 
Commiſſioners, certain Interrogators approved 
by che Ordinary, are in uſe to be inſerted in the 
Commiſſion, as a Rule and Directory, in taking 
the Oath, This Commiſſion, belide the Com- 
miſſioner's Name, contains & Day, and Place, 
when and where the Party is to compear and toDe- 


pone: As alſo, upon what Day the Commiſſion 
is to be Reported, which is the 'Ferm Aſſigned 
3355 \ 5 

x * « „ 
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in the Act, and all Parties are warned thereof, 
ab eta.” 85 

Upon the Day, all Parties compear before the 
Commiſſioners, and the Depoſition is taken in the 
ame manner, as before the Orainaries, to 
Ouhs and Witneſſes, with this ſpeciality, that 
the Depoſit ions and other Writings lai before 
Commiſſioners, are inltaptly ſealed by the Com 
miſſroners, and the Seal kept intire, till they 
come to the Clerks, 

If the Party, whoſe Oath is to be taken, be 
ablent, and the Com miſſioners preſent, and rea- 
dy to take the Depoſ tion, Lee are taken 
thereu 

It all concerned be preſent, and if the C- 
wi oner,will not take, or the Aa verſe- Party will 
not allow the O4th to be taken, Inſlruments, are 
alſo taken, which will be the ground of a 
Petition to the whole Lords, in order to ſtop 
Circumduction of the Term, and to procure A 
New Commiſſion. 

The Term A ſſigned for Reporting the Commiſ- 
ſian being elapſed , The Act is called, and by 
the other Party, It is craved, that he, who 
ſhould have Deponed,may be holden as conteſt, 
and Decreet given, or that Circumduction may 
be granted, for his not proven by Witneſſes, 
or Writings, in the Terms of the At; to ſtop 

which, the other Party produces the Com- 
miſſion, and Depoſyions, or 1's ritings, and 
delivers them to the Clerk 29 tile Barr: dats 
all 
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all which, great Auiſandum is made: but if the 

| Commiſſion be not Reported, the Tem will be 

Circumduced, without reſpect to the Inftra. 
ments taken upon the account thereof, which 
cannot be conſidered. by the Ordinary i in the 

Outter-hoaſe; For, if there be a default on ei. 

ther Party, which hindered the Commiſſion's 

taking effect, that muſt by a Bill be repreſent. 

ed to the whole Lords, who, upon conſidera- 

tion thereof, will either renew the Commiſſion, 
or confirm the Circumduction, as Foy ſhall ſee 
Caſe. 

Ie Ordinary Excuſes ſor not Reporting 
Comm i fi ons, are, that the Commiſſioners kept 
not the Dyer, 

mine the Witneſſes, becauſe the other Party 

was abſent, or becauſe the N itreſſes were nov 
receivable, and Laboured under one or other 
of the Impediments abovementioned, where 
it is to be obſerved, that in Queſtions ariſing 
concerning the capacity of Witneſſes the com- 
mon Rules of Exceptions above ſet down are 
to be obſerved by the Commiſſioners, but if ex- 
traordinary Objections be alledged, they ought 
to mention the ſame, and [cave the Copſidera- 
tion thereof to the Lords, and receive the Wit- 
neſs cum not a; If the Commiſſioners have been 
faulty, the Lat, will renew the Commiſſion to 
them, or to others, and ordain the Wutneſses 
rejected to be received, and Examined upon 
all, or any of eth Interroedors contraverted, 
| 0 
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the Nas the Lordi ſhall find Relevant, or otherwiſe, 
be lordain the Witneßß to be Examined before 
ru. themſelves, likewiſe,” if any unſeen Accident 
ich N have befallen a Party or Wines, which hin- 
the ders tbem to compear, the Lords will grant a 
ei- new Commiſſion, and in the mean time Prone; 
ns Yate the Term in the AZ, 
nt. When Wrztneſses are to be mined a 
ra- before Commiſſioners in the Country, oat-. 
on, ¶ Diligence is allowed to cite them to com- 
ſee pear before the Commiſſioners at the place, 
and on the Day appointed by the Com- 
ng Emiſſion, and if on that Dy they compear pot, 
pt at calling the Act and Commiſſiun before the 
a- ¶ Lords; A ſecond Diligence ſhould be craved 
ty zgainft the Wirrefes for forceing them to com - 
ov pear before theſe, or other Commiſ/toners,at the 
er ame place, or. before the Lords themſelves, 
re and upon another Day then prefixcd , which 
ng is uſually granted, if care be not taken, to have 
n- the Probation at this ſecond Term liniſhed, 
re Jat calling the Act thereafter, Circumduition 
x- can no ſonger be ſtopt. 1 
br Y When no \ Commilſi cn is Reported, the Term 
a- is Circumduced, and Decreet pr onounced, and 
t. the Excuſe for not Reparting, and Infruments. 
n taken upon the default, either of Commiſſioner 
to or Party cannot be conſidered by the Ordinary 
es Þ in the Ontrer-houſe, but they are only proper 
n to be laid before the Lords in preſence by A 
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10 J Bre ef Pros, 
If the Commiſſion be duly Reported, Aviſandun 
is made with the Mritings produced, or with 
the Depofitions of Parties or Witneſſe. 
When at pronouncing the Adt by the Ordi. 


' = aary,a Day was taken by a Procurator for pro. 


duceing the Party to Depone before the Lords, 
and no Commiſſion ſought, if betwixt pronounc- 
ing the Aci, and the Term Aſſigned, the Par. 
y become Infirm, Sickly and unable to Travel, 
upon Repreſentation thereof, duly Atteſted by 
a Phyſician, and the Miniſter of the Paroch, 
or, if the Charch be Vacant, by two of the El- 


| aers, in a Declaras ion upon Soul 2 nd Conſcience 


ſigned by them, the Lords ex officio will grant 

a Commiſſiun, and prorogate the Term, 
The Commiſſion duly executed, at, Calling, is 
delivered over the Barr to the Clerk, and Avis 
ſandum made to the whole Lords with the De- 
poſitions, in the ſame manner, as if they had 
been taken before the Lords themſelves. 

In extraordinary Caſes, and in ſeveral par- 
ticular Actions, as in Improbations, and proving 
the Tenor of Writings, when V uneſſes are to 
be Examined upon the Trauth, or Fal/chood of a 
| Subſcription, and the like; or upon the Con- 
tents of a Writing, and their having ſeen the 
ſame, the Lords Refuſe to grant Commiſſions, 


but Ordain the Witneſſes to be Examine be- 


fore themſelves, in preſence of the whole 
Lords, or beforg one of their Number added 


to n 
ly, or 
Js At | 


an All 


able pr 
Witne, 
tende. 
ligence 
may \ 
has be 
Excep 
Cauſe, 


At pronounceing the A of ee ee, eee 
an Alledgance, being found Relevant and prove- 


of the Matter, then the Lords for expiſcating 


own, will upon a Petition allow Oath of Party 
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to one of the Ordinarys onOaths & Witneſſes joint- 
ly, or before the two Ordinaries themſelves. - 


able pro ut de Jure, may be proven by Writing, 
Witneſſes, or Oath of Party, and if the Party in- 
tended to prove, by Mitneſſes, or Writing, a Di- 
ligence muſt be ſought, and granted: Which he 
may uſe, if he pleaſe, and although Diligence 
has been made uſe of, in order to prove the 
Exception, yet before the Concluſion of the 
Ceaſe, and at Calling the Adt in termino, he will 
be allowed to refer the ſame to the other Par- 
ty's Oath of Verity, and until he Depene, the 
Term can never be circumduced, nor certification 
granted; Yea, albeit an Aleag ance be admit- 
ted to the Probation of a Defender, who has cit- 
ed Witneſ5es, or Hevers of Writings,for that ef- 
fet, the Purſuer may hinder the Witneſses to 
be received, if he refer the Matter to the De- 
f-nders own Oath, which is done by a Petition, 
and Repreſentation to the whole Lords: But 
if Witneſses have been Examined, the Parties 
are not allowed to alter their Mean of Probati- 
on, except when the Depofitions are Negative, 
the Witzeſies Deponing that they know nothing 


the Truth, and that every one may get their 


to be taken upon the Lybe! or Defence, 
ads nd takes apt 


9 


5 neral Proceſses, the Purſuer may Repeat the 


2 1 


110 Ihe Form of Proceſt. op 
When two Actions are, inter eaſdem perſonu 
de eadem re, & eodem modo agendi, or when the 
are, acceſſories the one to the other, or 

the Actions be of the ſame kind, though 2 
the inſtance of different Perfons, yet if the 
be, againſt one and the ſame Defender, as 1 
. Afions upon the Paſſive Titles, and other ge 


Probation, out of one Proceſs into another 

And a Warrand ſhould be ſought for tranſ 
mitting thereof, which will be granted, at an 

ſtep of the Proceſs, if the Depoſetions be in the 
cuſtody of the Clerks of Seſſion; But if they be 
in an {»ferior Court, at pronouncing the 4# 
Diligence ſhould be ſought, and Executed a 
gainſt the Clerk, for production thereof: Or, 
the Purſuer may cite the ſame Mitneſses, if a. 
live, to be Examined before the Lords. 

It is to be obſerved in Act, before Anſwer, 
Aſſigning a Term for proving Alledgances, al. 
beit no Probation be adduced, and Circumducti- 


on for not proving, Admitted, Yet a Decree 


thereon cannot be Extractead, becauſe the Re- 
levancy of the Lybel and Summons, is not de- 
termined in the Ad, which muſt be done by 
the Lords in preſence; wherefore the Clerk 
Writs on the Margine of the Ad, thus Crr- 
cumduces the Term againſt the Defender for not 
proving, and grants Great Aviſandum, with 
the former Nybare; and upon the Purſuer, or 
his Agent*s Application to the Clerk, and upon 
; a CO „ paying 
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paying to the Collector of the Dues, for a Wer- 
rant to Enroll, the Clerk Grants a Warrant in 
Writing for Enroling the Cauſe in the Roll of 
Ordinary Actions for the Inner-houſe, which be- 


ing accordingly Enrolled, 
Courſe. 

The Aviſandan made with the means of 
Probation, is called a Great Aviſandam, for 


is determined in 


thereby the Caſe is concluded, and regularly 


is no more to be judged, or cognoſced by a 


iv {ingle Ordinary, but goes, either to be ſummar- 
the ly Adviſed, or Enrolled in the Inner- houſe Rolls, 


and to be Tudzed by the whole Lords. 


If the Mean of Probation, be Oath of Bars, 
and marked clear by the Ordiaary who took the 


Depoſition, after Aviſandum in the Outter-houje, 


a Biff, Repreſenting the State of the Proceſs, the f 


Tenor of the Oath, and it's being marked clear 


by the Ord:aary, may upon any Saturday there- 


after be preſented to the whole Lords, craving 
to have the Probation Adviſed Summarly,that is, 


without abiding the Courſe of ſeveral Ran, 


which Deſire is always granted. 
Theſe Petitions muſt be Eurolled in a Roll, 
lately Appointed by the Lords, and kept by 


the Preſident's chief Servant, a Copy of which 


Roll is Poſted on the Wall of the Seſſian-houſe on 
Friday Afternoon, that all Perſons may know 
the Oaths and Proceſses to be Summarly Adviſed 
on the Saturday eifſuing,: for the Petitions are 

| Read 
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112 The Form of Proceſs 
Read and the Probation Advis d, according to 
their Order of ſtanding, and courſe in that 
MESSE; „ OY 
The Aviſandum with the Probation being u- 
pon the A marked by the Clerk, in a ſpecial 
Signature, and Sign'd by the Ordinary, a War- 


rant is given, by the Clerk, for Enrolling there. 


of in the Inner-houſe Rolls, the Clerks Dues be- 
ing firſt pay*d to the Collector, and marked on 
the Ad, conform to the Regulations; So that 
next Saturday, or any other Saturday thereafter, 
The Purſuer produceing to the Keeper of the 
Inner. hou ſe Rolls, this Warrand, The Cauſe is 
Cn P 
If the Probation be led upon an A# of Li. 
tisconſtation, ſo that the Relevancy of the Lybel 
and Alledgance, are already determin'd, and 
that the Queſtion is, if, or not, the ſame be 
proven, then the Cauſe muſt be Ezrolled, in 
the Roll of Cauſesto be prepared. 1 
Ihe Caaſe being thus Enrolled, the Proceſs is 


given to a Clerk of the Inner-houſe, who makes 


aà State thereof, which ie, an abreviat of the 
whole Proceſs, mentioning the nature of the 
Cauſe, and Names of the Parſuer and Defender, 
what Points by either Party were ordain'd to 
be proven, and by what manner of Probation, 
conform to the Interloquitor in the Ad, and 
that for proving thereof, ſuch Mritings con- 
taining ſuch Clauſes, are . e ſuch Wit- 
neſſes being Exdmined thereupon, have De- 
* 71 „ 
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In Ordinary Actions 112 
doned in ſuch manner, and fo furth narrating 
what is done in the Proceſs, witliout giv- 
ing Judgement for, or 2 either Par- 
5: The particular parts 6f the Oath, or of 
the Writings isfiſted on, and referred to in the 
n oO SE 7 
Every Tueſday and Thurſday Afternoon, The 
Oydinary appointed for preparing Cauſes, comes 
to the Seſion-houſe, where he is attended by 
the Inner- houſe Clerks, who bring with them 
the Proceſſes to be prepared, and the States 
thereof, as made by them, which the Ora. 
y compares with the pieces, as the Ad, Writings, 
Jer Depoſitions, and at this Preparing, both Par- 
i. ies Procurator's, are by a Macer, called to com- 


bel Ipear and make Objettions againſt the Sate; 


ad For it is Statuted, that the Advocats for the 
be Perties, ſhall be allowed to Object againſt the 
in Report to be made, and to make their Objecti- 
Ions within fourteen Days thereafter, which 
is Ob jections, with Anſwers, are ſubjoined to the 
res Report; if this be neglected, the Party negle- 
he ing, will not be heard, until he conſign five 
he Dollars: And further, that at Adviſing, no 
er, IMHjection be made againſt the Ad, but againſt 
to the Report, as to the Points proven or not pro- 

on ven. | Fant e It PLES eG 
nd | If the State be not rightly formed, the Or- 
n- £4»ary mends the ſame, keeping till as near as 
it- Nan be, the Words pf the Clauſes, in the Writ- = 
De- %, or Depoſitions, and orders the Writing 
: H : 
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| thereof in Mundo: when nothing can be faidf 
againſt the State, it is Signed, by the Ordinary 
for preparing Can es, and he modifies the Dae not pa 
of the Clerks for their pains, which muſt be paring 
payed to the Colleor, after which, it is (aid tions! 
to be Prepared, and being accordingly marked after, 
the Cauſe goes to the Roll of Concluded Cauſei if any 
which may be Eurolled upon any Saturday Af the fa 
ternoon thereafter : But this prepared State or Thi 
Report is to ly in the hands of the Clerk to the Adviſ 
Proceſs, 3 Week before Adviſing, and to bei and a. 
Fatent g0 all Pries. Able 
Buy k the Regulations 1695. It is Enacted Writer 
That in all Cauſes, where Probation is admitted tiated : 
and made by Writing, or by Witneſſes, ihe Lord] thoug 
Ordinary for Concluded Cauſes, who prepares ¶ Except 
| Proceſs for Reporting, may conſider the ſaid Proba pound 
tion; and if he find it clear, he may mark it to beſo; If it 
In which Cafe, the Probation and Cauſe is ap jection 
pointed to be Adviſed Summarly, without Order Fact, 
of the Roll, which is done by a Petition, as in theſ be adr 
Caſe of Adviſing anOath of a Part) marked clear therec 
If the Probation be not clear, the Proce/fh As 
muſt be Enrolled, in the Roll of Concluded Car thoug| 
ſes, and the Cauſe is called, according to th Relew, 
courſe of that Roll, upon the Day appointed inſtant 
for calling theſe Cauſes, which ordinarly is S merge 
tardiy, and alſo in the Afternoon of other not pr, 
Days, as the Lords ſhall think fit to meet admit 
. and both Parties Procuratoꝝs are, by a Mace may b 
culled to the Pumer-honſe Barr; At this n and th 
eee is thel 


the P 


tor, Al 


J bel l,, fig 
the Purſuer may debar the Defenders Procuru- 
tor, and hinder him from Pleading, if he has 


if any Party has any thing to Object againſt 
the ſame, they're inſtantly heard, 
The Objections and Alledg antes Joe at 
Adviſing, are generally againſt the Writings, 
and ariſe from the Writings themſelves, as vi- 
fible Nullities in them, wanting Witneſſes, 


though formal, may be elided by competent 
pounded in that State of the Proceſs. 


be admitted, and a Term A 
VVV 
As alſo new Defences and Alledgances, 
though formerly competent and omitted, if 


inſtantly verified ; And ſuch as are newly e- 
mergent,and lately come toknowledge, though 
not preſently proven, will be received, and 
admitted to Probation : In like manner, there 
m 5 be Reductions of the Act of vs agg a 
and the Reaſons may be ina 

23 


and 


» 


not payed his proportion of the Dees for pre- 
paring, and Inrolling, conform to the Addi- 
tional Regulations in the Year 1696: There- 
after, the Clerk reads the prepared State, and 


Writer or Witneſs not named, or deſigned, vi- 
tiated in ſubſtantialibus, &c. or the Wuritings, 


Exceptions, which may, with effect, be pro- 
If in the Ad, there be a Reſervation of OU. 
jections contra producenda, though theſe be in 


Fact, and cannot be l tems they'll 
HIST 200 PrOVIDg 


Relevant, may be effeQually proponed, when 


tly diſcuſſed, 


116 The Form ef Proceſs 
And found Relevant; yet ſuch emergent Alg, 

| -axcesare commonly reſerved to be afterward ed, a! 
cConſidered ina _Reduttion, or Suſpenſion of the} whict 


_ Degreet then to be pronounced. © I hand, 
Tho the Pert have not proven all the] Affig 
Points in the Ad, yet the Lords will, at Ay Ipro 
;viſing, ſometime find as much proven, as mayſſ che P, 
ſerve, and be ſufficient to effectuat the Pr] in the 


poner's intention, and if, either, there be be aff pears 
fler Probation, they Il, for further mani Ca 
5 Party ; Or, if ſome. Points are not clear by the 
the II ordain further Probation to be adduced the L 
by both, or either Party, © . I Clerk 
' "Of all Objections, that of Felſabood is the lab Mi, 
' when the Party Alledges, the Writings pio] by the 
duced are falſe, and feigned, which the Lord by the 
will either, Repel as incompetent in this Stat} CC 
of the Proceſs, (Eſpecially, if the Writings have] Orain- 
been ſome time ſince in the Clerk's hangs, and abider 
not quarrelled, they reſerve Action of Impre- 
bation to be purſued in the ordinary way) 0 
elſe they'll admit Improbation, by way of Ex 
ception, and diſcuſs the Reeſons inſtantly, 
and in the mean time fiſt procedure in the Ply, a 
principal Cauſe, in which caſe, the Loras dc bout i 
_ ordain the Propoxer of Improbation, to conſign © bein 
in the Clerk's hands, a certain Sum as a pledgq pro! 
that he will proſecute his Alledgance, and Bur of 
they'll ordain the other Party, to bide by 1 bound 
Writing, as aUtrye Deed, knd truly Subſcriby to hi 


ech which 


LY . 


. * 


In Ordinary Aﬀtions 
ed, and on the Day and Date thereof, -&rc. 
which is done, by a Declaration under his 
hand, and for both theſe purpoſes, a Day is 
Aſſigned to either Party, at which time the 
Improver conſigns in the hands of the Clerk to 
the Proceſs 30 lib. Scots, as the Ordinary Sum 
in theſe Caſes, and the other Party Com- 
pears Judicially before the whole Lords (if the 
Cauſe be concluded, or Diſcuſſing in the I- 
ner-houſe,) or before the Ordinary and abides 
by the Writing, either ſimply, or qualifiedly, as 
the Lords ſee cauſe toadmit: Whereupon the 
I Clerk Writes 2 Minute upon the back of the 
laſt Writing quarrelled, anent the Parties biding 
pro by the ſame which muſt be Subſcribed, firtt 
ora by the Party, and by the Lord Preſident, if the 
Cauſe be in the Inner-houſe, or by the Lord 
Ordinary, in the Outer-houſe, if the Paper be | 
abiden by in the Oater-houſe: The biding | 
by ſimply, is the ſtanding by it, as it is pro- bl 
duced , without any quality what ever: if 
The biding by qualiſicate, is when the Party | 
does not pretend to ſupport the Writing fim- | 

| 
| 


ply, as it ſtands, but, not being folicitous, a- 
bout its Verity, or Fal/ehood, maintains it not, 
ſignlſ 35 being his own Deed, fo that, if it ſhould be 
geg improven, he has no acceſſion to the Faljehood, | 


and] Bur offers to ſtand by it, as a Paper, truly 
bound in his Predeceſſors Chiſt, or delivered 
ib to him, by his Crgezr, or the, like, After 
which, the Proceſs proceeds, às in the ordina- 
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in The Form of Procejs n 

ry Action of Improbation, of which in another 
But the Lords ſeldom allow one, to abide 
by a Writing Qualificate, tho? after abiding by 
ſimpliciter, the Party is not hindered to Proteſt 


that he maintains it, in ſuch and ſuch Terms, 


Both Parties having proponed what they 
had to fay, at Adviſing, the Lords conſider, 
the State of the Proceſs, Objections and Anſwers, 
and finding, the Points Litiſconteſted upon, 
proven or not proven, they pronounce Sen- 


= nn. 


If the Defender fail in proving a peremptor 
Exception, he is condemned in the whole Ly 
bel, neither needs the Purſuer prove any part 
thereof, for by proponing a Peremptor, the De. 
fender is underſtood to have confeſſed the H- 
2 except he propone hu Defencee, denying the 
a: 5 3 
"When Preceſſes, in which Acts before Anſwer 
are pronounced, and other Actions, compe- 
tent to be only determined by the whole 
Lords, are called in the courſe of the Inzer- 


' houſe Roll of Ordinary Actions, the Advocats 


plead not only, for, and againſt, the Relevan- 


ey of the Lybel, but alſo, for, and againſt, the 


| Probation, for both muſt be in their Pleadzpgs, 


and under the conſideration of the Juages: II 


the Cauſ be intricate, or the Probation long, 
or various, the Lords, at fyſt Calling. will re- 
commend to the Wecks Ordinary, for pre- 


paring |. 
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Proceſs, 
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In Ordinary Actions 119 
paring Concluded Cauſes, or to any other of 
their Number, to make a Stæte of the whole 
Proceſs, and they appoint a Dyet, for Hearing 
Parties, or continue it in the Roll, By which 
method, the Matter being made ſuccinct, 
will appear more diſtinct, than it would do 
from the Verbal Pleadings, and ordinarly there 
is a Copy of the State put into the Lords Boxes, 
the Night before the Hearing, and at Calling 
the Cauſe, the Lords proceed, as in other Diſ- 
putes in preſence, the Form whereof is given 
— 80 25 

The Sentence of a Judge is either Interlocuto- 
Y, or definitive; Sentence Iuterlocutory is, What 
the Judge pronounces. during the dependence of the 
Cauſe, touching the Lybel, Exception, Reply, 
Kc. and is fo called, becauſe Jade interim 
loquitur Vi, pendente cauſa principals ; However 
the word Iaterlocutor, does in general ſignify 
il manner of Sentences and Orders of a Juage, 
and is fo made uſe of in our Style of Court, 
and Law- Bols: Sentence Definitive, or a De- 
creet puts a final end to the Caaſe, according 
to the Probation, and is either Condemnataur, 
when the Defenaer is condemnd, or Abſolvitor 
when the Defender is Aſſoilzied or acquitted, 
concerning which, the Ancient Brocasds are, 


5 7. Actore 
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Aclere probants 


r 
The Purſuer proving | (3RÞ +2 
Io: WES 9288 8 
„ 
Reo non probante. e 
1720 wa 1 
The Defender not proving, r 
98 8 
© 5 —=- | 
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Ackore non probante. N 1 
The Purſuer not proving. (25 =O 1 
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When a Party is not ſatisfyed with the Sen- 
tence and Decree, and Purpoſes to Reclaim, 2 
Petition for topping Extract, or altering, mul 
be preſented within the ſpace of ſix Sederant 
Days, after pronounceing of the Decreer, o- 
therways the Loras have declared, they wil 
not receive the ſame; Becauſe, when any 
longer time interveens between tlie Sentence 
and Petition, the State of the Proceſs, and 
grounds upon Which they did proceed, being 
Tg ot "mind, they are forced of new to perulc 


he Proceſs, and Probation, which, with mul 

15 ing Bills . TING ſallne Flinte, occalio 18 de- 

* ; lay 
o 4 [ 


lay of Juſtice: And therefore, as was ſaid 


ſent any Bill, Reclaiming againſt Tyterlocutors 


put thereto, which can only be done, by 
Warrant from the whole Loras ; And this De- 


N Is Ordinary Action- 121 
formerly, they Diſcharge their Clerks to pre- 


in præſentia, after the ſaid ſpace, and to receive 


any moe, than two Peritzens from the ſame 


Part), after the firſt Reclaiming Bill, 


The Decreet being pronounced by the whole 


Lords, and the Sentence or Interlocutor being 


Signed by the Preſident, the Principal or In- 


ner-houſe-Clerk puts the ſame into his Minat- 


Bool, and likewiſe cauſes put it into the general 
Minut- Boot, fo that Twenty four Hours after 
the Book is Read publickly in the Seffion- houſe, 


the Decreer may be Extracted, if no ſtop be 


creet, if it bears a Decernitor, to pay a Sam, or. 


to perform any Fact or Deed, contains War- 
rant for Leiters of Horning, which, with all 


other Execution, may be uſed thereon, till the 


Decreet be Suſpended: for all Decreets what- 
ever, aiſe well theſe, pronounced by the 


Lords, either in Inner or Oatter-hoaje, as theſe 


pronounced by any ordinary Inferior Judge, for 


valuable and relevant Reaſoss and Conſiderati- 


ons, may be Suſpended by the Lords of Seſſion, 
Which is done in manner following. 
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The Form of Proceſs in duſpenſions 
78 O ſoon as the Decreet is Extracted, and 
delivered to the Party, the Judge Pro- 
nouncer thereof is Exauctorated, and has 
no farther Juriſdiction in the Cauſe, i. e. Power 
to alter Sentence or to ſtop Execution upon his De- 


creel: However, the Lords of Seſſion ha ve 
Power, to review their own Senlences, in Ads 


or Decreets; And, for good Grounds and Re- 


ſons, to Sajpend and Reduce the ſame : Which 
is a Priviledge, that no other Court, in Scot- 
land, enjoys; Except That the Judge of the 
High Court of Admirality, and the Commiſſars 
of Edin burgh, can in certain Caſes, Reduce 
Decreets of Inferior Judges of Admirality, and of 

Inferior Commiſſars, „ 
When a Party, who is purſued, either be- 
fore an Inferiour Court, or before the Lords of 
Seſſion, finds higſelf, by Sertzuce or Interlocutor 
RO wn ok | =. 
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In Suſpenſions. ; 123 
Definitive, any manner of way, hurt, or prejudg- 
ed, He preſents to the Lords of Seffion a Bil, ſnew- 
ing, that ſuch a Perſon, before ſuch a Judge, 
or before themſelves, has obtained a Decreet, 
— and, by vertue of Letters of Horning, Raiſed, 
or to be Raiſed thereupon, has charged, or 
intends to charge him to obey the ſame, moſt 
wrongoully and unjuſtly, for ſuch and ſuch 
Reaſons, as are at length mentioned in the 
Bil, and are founded on, either the gene- 
1s || rality, or the Informality of the Charge, or 
the Iniquity of the Judge, or neceſſer Abſence 
of the Suſpender; And therefore craving, 


© that the Lords would Suſpend all Execution, 
upon the foreſaid Decreet; In the mean time, 
6 the Suſpender offers Caution, that he ſhall o- 


** | the oe Suſpenſion, ſhall find, that he 
ought ſo to do: Or, he offers to conſign, what 
is demanded of him. 5 
1 The Bill is drawn and ſign'd by a Hr:ter to | 
' || theSrer, in the uſual Form, and delivered to | ä 
the Clerk of the Bills, who, on the back thereof, 1 
Writs the Day, on which it is preſented, and car nl 
I ries it to the Ordinary to the Bills, who confiders | WW 
Cc || the Reaſons of Suſpenſion ; And, finding them, || i 
either not Relevant, or not Inſtructed, Refuſes the 7 
Bill, and on the back thereof, marks with his 
con hand, That the Bill is Refuſed, Which Bill 
the Clerk muſt keep, and on the back thereof, 
mark with his own hand, wh Mritings were 


bey the Charge, in caſe the Lords, at diſcuſſing. 


* 


j | ' 3 


duced for Inſtructing the Resſons, And, it fuſ'd. 
the ſame B, or any new Bill of Suſpenſion g 
upon that Matter, ſhall be deſired to be pre-: b. 
ſented to another Lord being Ordinary at the 
time, the Clerk ſhall exhibit to his Eoraſhip the 
Bill of Suſpenſiun formerly Refuſed, In which 
caſe, the Ordinary is not to paſs the Bill, un- 
till it be preſented and Reported to the whole 
Lords in time of Seſſion, or to three Lords met 
together in time of Vacance: But the Ordi- 
nary may, by himſelt alone, reject the Bil. 
However, if he lay the Reaſons before the 
Lords, upon his Report, the Bill is either paſt 
or Refuſed, 2J2ͤöĩX?dẽbw! e 
It is to be obſerved, that theſe Bills areo r- ly te 
dain'd to be preſented, only by the Clerk or Þ| livers 
his Servant, who are prohibited ro write any | And 
date upon the deliverance of any Bill, ex- fwer 
_ cept in preſence of the Ordinary, And that I yapes 
it be the true date, whereon the ſame is | {ame 
Sign'd: And the Clerk is ordain'd to make a Di 
Miuui Book, both of Paſt and Refuſed Bills, by Þ cutio 
the Alphabetiek order of the Parties Sirnames; | peſſin 
which he is to make Patent to any Charger, || feat 
that ſhall deſire to fee the ſame, gratis. | pend, 


S 


If the Oratmary Refuſe to Report the Reaſons, I Bill « 
the Saſpender may, in a Petition to be Read by Resi 
an Inner-houſe Clerk, Repreſent to the whole ] Lett. 
Lords, his Reaſons of Suſpenfion, and that they Exec 
were refus'd by the Orainary; and crave, they not 
max be reconliVered, and that his Bil my 

| on paſs: 


— — — — 


* ** — 
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85. which deſire is either Saen or re- 
fuſ d. 
When the Bill is eee by ar an eee or 
by the Lords in preſence, a new Bill may be 
form'd, containing either Additional Rs. 
of Saſpenſion, eiked to theſe in the former Bil, 
or Reaſons wholly new, Which the Orainary 
may conſider, and find Relevant, to proguee 
E. Wy of the Charge. 
If the Resſons conſiſt in Fact, or relate 
Matters doubtful, the Ordinary beg 
Ordains the barger | to ſee and Anſwer the Rl 
and ſtops Execution for ſore time, not ge 
ing a Month, which i is likeways done, w \ 
the Bill is vaſt, in caſe-the Party Re Ms 48 
r-. ply to the Ordinary for a Hearing, and this de- 
3 is written at the foot of the Bil: | 
1y | And that the other Party concern d may An- | | 
X- | ſwer the Bil, a Copy of it is left with the Ser- | Ii 
al vants in the Bil Chamber, who delivers the | i 4 
is | ſame to the Charger, or his Writer, __ Re 2: 1 
a1 During the Continuation of the Siſt of Exe- i 
cation, 5 Clerks in the Bil Chamber are in 
'; | prime fide, to writ on a Bill of Caption, or pre- | 
„ | feat it to the Ordinary; But if either the Soſ- 
pender be in danger to be denounced, , or if the 
„ Bill of Caption be paſt, he in order to. Mop the 
y | Regiſtration of the Horning, or expeding the 
© | Letters of Caption muſt intimate the Sit of 
Execution to the Charger; or (in caſe he be 
not at hand) to the Keeper of the general c or 


par- 
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126 The Form of Paoceſs 
particular Regiſter of Hornings, or to the 
Reeper of the Signet. 9 ms 


I the Bill of Suſpenſion be paſt, Letters ate 
thereon expede in the ſame way as has been 
ſaid concerning Advocations, with the follow. 
ing differences: If a Decreet in foro, before 


a Decrert of the High Court of Admirality in 
Cauſes maritime, be craved to be Suſpended 
the Suſpenſion thereof muſt be preſented, to the 
Whole Lords in the time of Seſſion, and to 


Deliverance bearing, that they were met to- 
E. —— . 
meerly in abſence, when the Defender has ne- 
ver compeared by his Procurator, and propon- 
"ed, either Dilator or peremptor Defences: And a 
Decreet before an Inferior Court, is faid to be in 
abſence, where a Defender has never compear- 
ed perſonally, nor by a Procurator having a 
Written Mandat, or producing ſuch of the De- 
 fender's Writings, in relation to the Action, as 
the Procurator cannot be preſum'd to have had, 
_unleſs he had been entruſted and employed by 
ö oC: 
A Decreet of any Inage is ſaid to be in foro, 
or in foro contradictorio, where Defences either 
dilator or peremptor ha ve been propon'd, and 
the Diſpute inſert, albeit the Advocat there- 
after paſs from Wu Competrance: And ” 
No con 


1 a L 


the Lords, a ſecond or poſterior Proteſtation, br 


0 Amer e in time of Vacance; the 


A Dreyer before the Lords is faid to be 


cond P 
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cond Proteſtations are in this Caſe. conſidered 
as Decyeets in foro. 

Decreets in foro ee ee baſics the Lords 
are not to be Saſpended, for Reaſons coincident 
with the Defences Repelled 1 in the Decreet; or, 
which were competent and omitted there. 

That it may be known to the Ordinary on 


the Bills, what Decreets before the Lords are 
in foro, what not, the Keeper of the Minut- 
Book makes up a Book of Decreets in foro, each 
Day given him by the Clerks, expreſſing the 
Names of all Defenders, for whom there is no 


Compearance: In like manner ſecond and 


poſterior Proteflations are inſert in this Book ; 


and the Clerk of the Bills gets a double of this | 
Book, of Decreets in foro. 

Proteftations are not Suſpended, bus: upon | 
Conlignatien of 8 lib. if the Sum Saſpended be 


100 Merks, 'and if the Sum be above 100 


Merks, or not a liquid Sum, 10 lib. muſt be 
conſign d: And the Suſpenſion bears, that it 


is the ſecond Suſpenſion , and fo forth ; And if 


the Suſpenſion of a Proteſtarion be paſt, and the 
deliverance of the Bill bear not, that the fame 


is the ſecond Suſpenſion, and ſo forth of any 


ſubſequent. Saypenſion , The Lords have declar- 
ed, they will recall the Saſpenſion, Albeit 


the ſame be expede at the S72zer. 4 
When any Perſon that is in Priſon, F090'© TY - 


to give in a Bill of Suſpenſion, and to crave a 


Charge to be ſett at Liberty he muſt make pre- 
vious 


by a Notar before Witneſſes ; 


128 0 ' The Form. of Proceſs 


vious Intimation thereof to his Creditor; 2 Net * 


whoſe inſtance he is incarcerated or arreſted in 
Priſon, per ſonally, or at their Dwelling place, 
Mentioning the 


time, when the Bill ſhall be preſented, in caſe 


the Creditors be within the Kingdom for the 
time, And this Inſtrument of Intimation to the 
Creditar, under the Noter's hand, muſt be 
produced with the ByY of Suſpenſion and 
Charge to ſet at Liberty, when the lame is pre- 
dented; to the Ordinary on the Bills, Orherways 
the Bil cannot paſs: And this Istimation 
muſt he ſpecial in the time, when the Bill is 


to be preſented, being within the latitude of 2 


Nee kt, that the Creditor s may be at a certain- 
ty, when to attend theſame. + 1 
For hindering the preſenting, of Saſpenſion, 
«upon, Calumnious Reaſons, refer'd to the 
Chargers Oath, If the ſame: be found Re- 


ö lewvant, and if the Charger be preſent, the 


Ordinary is ordained to take his Oath upon 
the Verity of the Resſons, in order to 
the paſſing or refuſing the Bil of Suſpenſion, 
But if the Charger be abſent, and the Suſpender 


pre ſent, the Ordinary muſt take the Saſpenders 


Oath of Calumm, that he had juſt ground to 
propound the Reaſon of Saſpenfion: And if the 


Bill do paſs, the Charger not being preſent to 


Depene, the Ordinary is to add to the Delive- 
rance, this Quality, That the ſuſpender ſhall be 
Lyable in the me Expencese the Charger ſhall 

= „„ De- 
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Depone upon, without Modification, in caſe 

the Letters be found orderly proceeded, _ 
And becauſe Parties and their Procarators 


are accuſtomed to procure Suſpenſions, upon 


pretence, that the Copy of the Charge given by 
the Meſſenger, is General, or Informal, and for 
verifying thereof, do produce Forged Copies, 

and ſometime Forged Writings, for inſtructing 
Reaſons of Saſpenſion, which they never intend 
to make uſe of, and therefore ſuffer Proteſt ati- 
on to paſs: For remedying whereof, the Lords 
have Declared, that if the Charger ſhall pro- 
duce ſuch a Suſpenſion, or Duplicate thereof 

under the hand of the Keeper of the Signet, 
that beſides the ordinary Proteſiation-Money, 
they will modify large Expences to the Charger 

for his delay, and in caſe at diſcuſſing of the, 
penſion, the Charge and other Writings to which 
the Reaſons relate, be not produced, the Lords 
will hold them Falſe and Forged, and will Mo- 
dify large Expences to the Charger, without 
prejudice to inſiſt againſt the Forger of the Co- 
pies and Writings : And when any principal 
Written Copies, or Inſtruments of Nottars, are 
given in with a Bil of Suſpenſion, for inſtruct- 
ing the Reaſons thereof; The Ordinary, who 
paſſes the Bill, is ordained to mark theſe on 
the back, that, at diſcuſſing the S«ſpenſron, 
theſe Mritings may be reproduced; otherways 
the Party ſhall not be heard upon any of his 


8 = ) 


diſcuſſed: And the Clerk to the Bills is ar 


produced, at the Diſcuſſing of the Saſpenſion. 


* * 
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130 The Form of Proceſs 
| Reaſons, and ſhall | 
Charger, beſide the Proreſtation- Money: Becau 
it is preſumed, that the Writings were fall 
being made uſe of, only for delay, there be 
ing a conſiderable time before the Saſpenſion 


pointed, to detain in his own hand any Inſtr, 
ments of Nottars, and Copies of Writings pre 
duced ; the ſame being likeways marked b 
the Ordinary, who paſt the Bill, and he is al 


y large Expences to ti L. 


lowed to give up the fame, upon Receipt to b is St 


granted by the Charger, that they may be r: 


No Suſpenſion of a Charge for the King's 4» 
 #aity,or Exciſe,can palſs;except in preſence of the 


whole Lords in the time of Seſſon, or by thre 


Lords, in time of YVacance. 3 
No Suſpenſion can be paſt, againſt a Biſhoy, 


Miniſter, or Maſter of Univerſity or Colledgef 


of any Charge for their Dues, on ſpecial D. 


crvreets; EXCEPT UPON production of Diſcharge, 


or upon Conſignation, and (if the Rents Charg: 
ed for be Victual,) of 100 Merks for each Chal- 


der, without prejudice of an higher Modit: 


cation, at diſcu ng : And where Bills of S«- 
penſion, againſt a Charge upon general Letter,, 


are preſented, they muſt firft be ſhowen to 

the Charger: And if either the Charger or Su 

pender be found Calumnious, the Lords of Se: 

ſion may modify a fifth part of the Sum for 

 Expences ; Bi when the / Sum is hs” 
e 5 9740 


\ ; \ 
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Twenty Merks being allowed to Preachers, 
who are not ſettled in Churches, for their 


cant upon the Northfide of the Water of Forth, 
out of the firſt of the Vacand Stipends of the 


try, within whoſe Bounds the ſame do ly; It 
is Statuted, that no Saſpenſſon ſhall paſs againſt 
theſe Preachers, : 


ſignation , with this Declaration, that if, at 
diſcuſſing the Saſpenſion; the Letters be found 
orderly pro 
ſhall be decerned in a fifth part more. 


Lords will modify much mote, if they fee 


Preaching each Lord's Day, in Churches Va- I 


Reſpective Churches, at which they ſhall 
Preach, by the Appointment of the Presby- 


charging for Payment 
of the ſaid Twenty Merts, fave upon Con- 


proceeded , the wrongous Saſpender 
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So ſoon as a Siſt of Execution is obtained, it 


Upon paſſing Bills of Suſpenſion, of a Charge 
tor Payment of Prateſtation- Money, the Lords 
order Conſignation of the Proteſtation-Money in 
the Hands of the Clerks to the Bills. 
And when Saſpenſion is craved of Deereets of 
Exhibition, The Ordinary at paſſing the Bil, 
takes the Saſpenders Oath, concerning his hav- 
ing any of the Writings called for by the Charg- 
er; And Ordains fuch as he acknowledges to 
have, to be conſigned in the hands of the Clerks 
abs i". e 


muft be Intimated to the Charger, under the 
form of Iuſtrunentibeſore a Wger and Witneſſes 
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132 The Form of Proceſs. 
to the effect, he may not proceed to Denoa 1 
ciation, Caption, &c. till the Days of the Sand in 
expire; In which time, he Is to give | in 4 ent an 
ſwers to the Reaſons of Suſpenſion, to be conf; Reaſons 
dered by the Ordinary, | + hhefeby 
| When upon this Intimation, the Charge} Whe 
1 _ gives Anſwer to. the Reaſons of. Suſpenſion, j tion of 
j after conſideration of both, the Bil paſſes deliver 
| the Charger is in Lam preſumed to know then he 18 Ar 
of, and 1s in peſſima fide to proceed to Eaecutinſſoe ha 
for a Fortnight thereafter; which time is al Conſię 
| lowed to the Suſpender, to make Conſignationſ}')> Ps 
| or to find Caution, according to the Ordinary's sums 
deliverance. Nevertheleſs, for farther Secu %% 
| _ rity, he ly intimate the paſſing of the Bil, Trent 
Ai with the fir t conveniency : And if the Charger or at 
by a nimious Diligence, ſhould proceed to] V tl 

_ + poind, or other Summ ar Execution, before the for P 
Bill could be conveniently intimated, he'll be eber 
J oi ns 15-C 
If the Bill be not expede within Fifteen W 
Days after paſſing thereof, Application is made N the. 
to the Ordinary, for continuance of the Sif fuffi 
for ſome longer time, not exceeding a Moneth ſo; 
from the date of the firſt preſenting, that the 88: 
Suſpender may ſeek out a ſufficient Cautioner: ſuff 
And this Si muſt be intimated. ET 
An Ordinary may continue a Sift from time || . | 
to time, for the ſpace of a Moneth, to be | '®) 
counted from the Day, on which the B was || Re 
preſented, terer ; Bur if the Spender 
; an 
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ie Hand in nee} of a longer Si,” he uſes to pre- 
ent a new Bil bf 'Suſpen Fg upon the fame 
cronfilRes/ons contained in the Priler Bill. and gets 
hereby a new Sift.for a competent TT: 
arge When S aßen ſions are paſt, upon Conſigna- 
, tion of the Money charged for, the Money is 
les; delivered to the Clerk of the 'Bils, for which 
here. he is in uſe x0 get one ſpilling in the pound, | 
ationgone half at the Conſignation, payed by the 


s al. Conſigner, and the other half at the Delive- 
tion, payed by the Uptaker: But when, the 
ary sums conſigned are great, Parties uſe to com- 
ecu-· hond with the Clerk.and he takes leſs than the 
Bil. | Twentieth Penny: Albeit the Sum charged for, 
ger or at leaſt the principal Sam be conſigned, 
| to} yet the Clerk muſt take a © Bond of Cautionry, 
the! for Payment of What Expentes, of Plea ſhall be * 
be! Decern'd by the Lords, at Wise nkng the Rea- 
Jons- of Sofvinfivn.” 1s | 
een] When Caution is to be found, his Clerk to 
ade ff the Bills muſt take care, that the Cautioner be 
Sip fufficient, and he cannot refuſe one, that is 
eth ſo; For he will be lyable in the Parties Dam- 
rhe age;aſwell when he refuſes a Cautioner, whois 
V: ſufficient, or is holden and reputed be to ſuch, 
as when he receives an inſufficient one. 
ne | If the Condition of the Cautioner be doubt- 
be | ful, or unknown to the Clerk, a Perſon more 
As Reſponſal and unexceptionable, | Atteſts, and 
ler | Declares him to be:{ffictert ; the Clerks to 
id the Ble are rde to rake', ang 's Bond 
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I Form of Proceſs 5 
as Cautioner for the firſt Cautioner to be lyableſ are 
ſiulſiaiarie in their order, as fully as the firſt Cas · N or 

tioner himſelf, with certification, if any 41. long 
teſtation be taken other ways, the Clerks ſhall 

be lyable to the Parties, for their Damnages. 
When the Spender cannot find a ſufficient 
Cauti oner or Atteſter,, to the ſatisfaction of the 
Clerk to the Bils, he preſents Juratary Caution, 
that is, he offers ſuch Caution is he can get, 
and ſhew's himſeli ready to Swear, and Depoxr, 
that he can find no better; concerning which, 
the Lords, conſidering the Inconveniencies en- 
ſuing from the Chargers not getting notice that 
ſuch Caution is offered, thereby wanting op. 
portunity to object againſt the ſame, They 

Ordained. that when any Perſon is to give in 

« A Bill of Suſpenſion, to be expeded uponJurater) 
Caution, he ſhould make, mo a Notar and 

e. previous Intimation thereof (bear. 
ing the particular Day) to the Charger Per- 
ſonally, or at his Dwelling-houſe, if within 
the Kingdom; And that the Inſtrument of In- 
timation be produced with the Bil, which is to 
be given to the Clerk, within fix Days after 
the Day mentioned in the Inſtrument; other- 
ways, that a new Inſtrument be taken, before 
the Bil be preſented; And that the Ordinar; on 
on the Bills in time of Seſſion, before Reporting ar 
the Bill, and three Loras in time of Vacance 
before paſſing thereof, cauſe publickly eall the ſp 
Charger, agai tc whom tlie ſaid Inſtruments} S 
f are 


x . „ 


2 In Saſpenſions. 1 
ableſare produced : And the Sſpender muſt Depone, 
Ca · ii or nor, he have Lands or Sums of Money be- 
At. ¶longing to him, and that he make condeſcen - 
Hall dence thereof, and Depone, he has none other; 
IA which is to be part of his Written Oath: 
1ent And the Saſpender, before expedeing of the 
the Bil, muſt confign in the hands of the Clerks to 
the Bis, valid and ſufficient Diſpoſi ions and 
Aſſignations of the ſaid Lands and Sums of Mo- 
ney, at the ſight and appointment of - the 
Lord Ordinary: And in reſpect, Parties do of- 
fer ſufficient Cautiox in the Bill of Suſpenſiun, to 
the effect, the fame may the more eaſily paſs, 
and thereafter apply for a Supplement, where - 
as, if the Ordinary, who paſt the Bill, had been 
acquainted, that ſufficient Caution was not to 
be given, he would have been more ſtrictt in 
ſinding the Reaſons Relevant for paſſing the Bill; 
Wherefore, it is Ordained, that no Bill of 
Suſpenſion bearing offer of ſufficient Caution 
{hall be expede upon Furatory Caution, but the 
Suſpender mult declare in his Bill, that he of- 
fers Juratory Caution; To the effect, the Ordi- 
nary may conſider the Reaſons with reſpect 
thereto; And if the Bil do paſs, the Saſpender 
muſt compear Perſonally, before the Ordinary 
on the Bulls and Depone, for Oaths in ſupplement 
are Diſcharged to be taken by Commiſſion. 
Juratory Caution cannot be received in a Su- 
ſpenfion and Charge to ſet at Liberty, while the 
Suſpender is in Pran. d J 1 1 
5 ; 0 . The 
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Ihe Cautioner, being approven by the 


Clerk to the Bills, ſigns and delivers him af 


Bond of Cantionry, whereby the Cautioner o- 


bliges himſelf and his Succeſſors, that the S. di 
ſpender ſhall give due obedience to the Charge, 


and ſhall like ways pay the Eayences of Plea that 


ſhall be decerned, in caſe tlie Lords, at Diſ. 


cuſſing of the Suſpen ſion, ſhall find, that he 


ought ſo to do: And in caſe Bozas be not ta- 
ken, for the whole Sums that ſhall be decern- 
ed by the Lords, the Clerk to the Bulls will be 


lyable to the Parties for their Damnages ; This 


| | Bond lyes in the Office of the BU-Chamber, | 
| and an Extract thereof is given to the Charger, | 


Upon Receipt of the Bond, the Clerk to the 
Bills Writs the Deliverance upon the Bill of Su. 


penſion, and with the Ordinary ſigns the ſame, 
And it is thus, 9s 


Apud Edinr. XXIII Auguſti, One Thouſand 


Seven Hundred and Ten. [ 
Fiat ſummonitio ut petitur, Jo the firſt Day 
Of November ext to come, with coutinuati- 
on of Days; And to Sujpend and Dijcharge 
ut infra, i» the mean time till the Tenth 
Day of the ſame Moneth, Becauſe A, is be- 


come Cautioner for the Complainer, to the ef 


Upon this paft Bil, the Letters of Suſpenſion 
are writen and Aude in tht ordinary Form, 
5 e 1 And 


i C 
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and a Copy thereof, by a Meſſenger, or any other 
per ſon, as Sheriff in that part, may be deliver 
ed to the Charger, who, till the Suſpenſion be 
| diſcuſſed, is interpelled from al] Pertonal Di- 
ligence, and from Poinding of Moveables, and if 
he uſe Arriſiment, the ſame is louſable upon 
Caution, whereas if Arreſiment upon a Decreet, 
was laid on, beſore the 8 /e ſion was preſent- 
ed, the ſame cannot be looſed: The Charger: 
during the, Suſpenſion, may do all manner of 
real Diligence by Aajadication, or the like, but 
they. will not "rake effect, nor can Execution 
pals thereon, till the Suſpenſion be Diſcuſſ d. 
II, before the, Suſpenſion be expede, the 
Charger be deſirous to ha ve the Matter ſpeedi- 
ly diſcub'd, he gives in a Petition for a War- 
ran!, to diſcuſs the Reaſons ſummarly on the Bull, 
as is declar'd in the Caſe of Adwocations ; but 
then he tacitely Renounces the Security of a 
Cautioner, who is only found by the Suſpender, 
in caſe the Bill be expede. ; 
If the Bil of Suſpenfion be of a Mutiple Di- 
ſtreſs, and be craved againſt many Chargers; 
Albeit one of them ſeek the Reaſons to be ſum: 
marly Diſcuſsd on the Bill, the Letters muſt be 
expede, as to the other Chargers, ſeing a War- 
rand to Diſcuſs Summarly,, obtained by one of 
them, will not operate univerſally, except all 


be concurring, becauſe it is not in the Power 


of one of them, to torce the others to quite the 
bene 


"F . 
| : | b 
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until he ex 
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beneffite and Security of a Cæutioner, which 
the Spender will be forced to find, nor is the 


Suſpender feeure, againſt the other Chargers, 
pede the Suſpenſion againſt them: 


And in order to diſcuſs the Competition, the 
Suſpender muſt alfo raiſe a Sammons of 


Multiple-Poinding, and call the whole Chargers, 


ſince no body is obliged to Arfwer, in the 


Competition among many Chargers, except they 
be called under a Certification, Which is done 
by a Summons of Multiple-poinding.  - N 


The Letters of Suſpenſion are called for at the 


— 


| Minute-Book, and Proteft«tion put up for not 


produceing thereof, And when produced, 
they are given out to be feen, Returned, 
Enrolled and Called before an Oordinary, 


Lotherways, Proteſtation will be Extracted, ) 


in the fame way and manner, as has 
been ſaid of Advocations, (a) with this diffe- 


rence, That in a Saſpenſion of Multiple-Poina- 


ing, any of the Chargers that pleaſes may put 


up Proteſtation, and call for the Letters of Su- 


ſyenſion, but the Suſpender is not oblig'd to pro- 
duce at the Minut-· Boot, to any of them, his 
Principal Letters, for a Copy will be received, 


and will ſtep Proteſtation, and he cannot be 


torc'd to produce the Principal Suſpenſion, ex- 


— —— — — — — 
(4) Keep. 14, 15416, 17. 185 
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| 10 all the Chargers concur in putting up Pro- 


teſtation, or when all the Chargers have one af - 
ter another call'd for it, he muſt produce it ta 
the laſt ſeeker of Proteſt ation, The Reaſon 
whereof is, becauſe till the whole Chargers put 
up Proteſtation, the Principal Saſpenſion muſt be 
kept by the Saſpender to defend himſelf in 
caſe any of the other Chargers ſhou'd offer 
to take him with Caption, or to Poind his 
When Protej{ation is obtained and Extracted 
for not produceing of a Saſpenſion, the Chargen 
may proceed in Diligeuce, in the ſame way, as 
if no Suſperſion had ever been paſt; or, as if 
the Letters had been orderly proceeded, to ob- 
viate which the Suſpender prefents a rew 
Suſpenſion, not only of che Proteſtation, in fo 
far as concerns the Proteſtation Money, but alſo 


of the Grounds of the firſt Charge, and Repears 


the former Reaſons of Suſpenſion, and gives 

ew ones, for purging his neglect, for not pro- 
duceing his former SaſpenſiuuƷ . 
If any new Reaſons of Suſpenſion occurr, after 
expeding the Letters, the ſame ſhould be eik- 


ed and given out with the Principal Letters, to 


be ſeen by the Charger, and his Procutor, 
Nevertheleſs Advocats are in uſe, to pro 
duce Incidenter Writings to verify the Reaſons, 
and likeways to propone ſuch, as are neither 


Lybelled nor Eiked, 
5 „ The 


, 
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The Charger, at the out giving of his Charge, 


i. e. his Decreet, Regiſtred Bond, or other 
ground of Claim, whereon the Letters of Horn- 
 . ing are Raiſed, needs not give out the Letters 


themſelves, for the outgiving of the Decreet 


alone is ſufficient, and if the Debt exceed not 


40 lib. Scots, the Precept of an Inferiour Court, 
without the Decreet, is a ſufficient out- giving, 


and Inſtruction of a Charge. 


0 * > 


It, at calling the Saſpenſion before the Ordi- 
nary, the Charger be abſent, and no Charge 


produced, the Ordinary will Suſpend the Letters, 
until the Charge be produc'd, If the Charger 
compearing, be found Calumnious or Malici- 
| ous, the Lords will Decern him to pay the 
| whole, Expence and Damnage, ſuſtained by the 
Saſpenaer, in Diſcuſſing the Seſpenſion, con- 
form to Accompt, without any Eaſe or Defal- 
cation: For Payment of which Expence, the 
Suſpenatr Petitions, in the ſame way, as ſhall 


be ſhown to be done, by the Charger. 
But if the Charger inſiſt, and produce his 


Charge, and if the Saſpender, either be abſent, 
or produce not his 8/penſion, at calling the 
Cauſe, the Charger's Procurators crave Proteſta- 
tion, which is granted, and this is called a Ja- 
aicial Proteſtation, the Warryad whereof is 
Signed by the Ordinery,as was ſaid, concerning 


Proteſtations, and Remits in Adwvocations , 
And by a late Ai of Segerunt, It is Or- 
\% | dained 


( : i 
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| dained, That where 4 Judicial Proteflati- 
eon i admitted by the Lord Ordinary, through 
er ' keeping up of Suſpenſions, unleſs the Cauſe be again 
called, and the Suſpenſion produced the ſame week, 
's || before the Clerk can, after that, receive the Suſ- 
* | penſion, or the Suſpender can be Reponed againſt 
tf that Proteſtation, he ſhall pay to the Charger, o 
„ | ro the Clerk for his behoof, Ten Shillings Ster- 
>» ling, and till this Sum be payed, the Clerks are 
I Aiiſcharged to write upon the Proceſs, otherways to 
© EE. RO TR 

;* | When both Parties compear, the Charger's 
” | Procurator Repeats his Charge, which if it was 
for Proteſtation-Money, lying configned in the 
'- | hands of the Clerk to the Bills, he craves from 
the Lord Ordinary a Warrant er Order to the 
© | Clerk of the Bills, for delivering to the Charger 
che Proteſtation- Money, conſigned at expeding 
the Suſpenſion, which is accordingly granted, 
except the Saſpender in his Resſons of Seſpenſion, 
prevail, which he ſeldom does: Thereafter the 
Charger repeats his Charge in the Principal 
a Cauſe, which was formerly Suſpended, for not 
» | produceing of which Saſpenſion, Proteſtation 
© | was granted, and craves, that the Letters may 
I be found orderly proceeded : And if the S4 
© Þ /penaer make no Anſwer, the Lord Ordinary De- 
cerns; & c. Againſt which Decreet finding the 
5 | Letters orderly proceeded, for not debating the 
7 Reaſons of Suſpenſion, the Suſpeuder will not be 
f Reponed, nor allowed to 2 his Reaſons, 


. till 


*3 
3 * 
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till the Su m of Ten ſhillingi, appointed by ar 
Adi of Sederunt, be payed by him to the Char 
er, or to the Clerk for his behoof, unleſs 4. 
plication be made to the Ordinary, and a ſtop 


in Mriting obtained, within fix free Days after 
= -- the date of the Decreet, and the Clerks are dif. 


charged to Write on the Proceſs, till the ſaid 
Sum be payed, otherways to be lyable for the 
double: In this, and all other Caſes,” where 
Acts or Decreets are ſought to be ſtoped, the 
Lords have diſcharged verbal flops, and they 
Ordain all written Stops to be ſubjoined to a 
Repreſentation, craving the ſame, and have 
declared, that they ſhall not centinue, above 
a Fortnight in time of Seſſion ; And, if granted 
in time of Vacance, ſhall not endure, afterthe 
eight Day of the down-litting of the next Sefi- 
on, except the ſaid Stops be renewed. 
If the Saſpender Debate his Reaſons of Suſpen- 
fron, and the Charger make Auſwer thereto, 
the Cauſe is Plead and inſiſted in, after the 
ſame manner, as in Advocetions, 
In like manner, at Calling a Saſpenſion of à 
| Decreet of Exhibition, the Charger craves War- 
rant, for tranſmitting, to the Clerk of the 
Proceſs, the Writings lying conſigned in the 
Bill. Chamber, after which, he proceeds to re- 
_ peat his Charge, by craving, that the Letter: 
may be found orderly proceeded, for Payment 
of the Expexces of Plex contained in the Decroet, 
which the Ye for the cnoft part Modifics, 
if EE 


4 (| 
4 


4p4 ſperfion ate repeated, intimating, that 


except the Saſpender purge his Contumacy, and 


and Exhibit in common Form. „„ 
The Clert to the Bills, and his Deputes are 


without any Fees, upon fight of the Extracted 
| Proteſtation, or Decreet, finding the Letters or- 
derly proceeded, and a Receipt of the Party in 


of the Warrant, without neceſſity to leave the 

Lords Warrant: Which Order is to be obſerv- 
ed, in uplifting all Proteſtation-· Money ly ing for- 
merly conſignꝰd 1 


the generality of the Copy of the Charge, or 1 
Nulliries of the ground thereof, Informality of 


muſt 5 both Reſevant ang 7 nad Verified, 


* 8 


In S»ſpenſions. 143 


as to the Exhibition it ſelf, the Reaſons of Su- 


the Suſpendey is ready to Depone, that he 
has no Writings belonging to the Charger, or, 
that, at paſſing the Bill of Suſpenſion, he Exbi- 

bited all he had, and is content to Depone there- | 
upon; In which caſe, the Ordinary either | 
Aſſigns a ſhert Day to the Saſpender to Depone, 
or finds the Letters orderly proceeded, and De- 
cerns 8 to a certain Day, betwixt 
and which the Defender is allowed to Depone 


Ordain'd, under the Penalty of five lib. ſterl. 
to give up to the Party concerned, all Proteſta- 
tion- Money, to be conſigned in their hands, 


a Dijcharge, expreſſing the ſubſtance and date 


in the Bil- Chamber. 
The Reaſoxs of the Suſpenſion (being either 1 


the Decreet, whereupon Letters of Horning are 
raiſed, or the Iniquity of the Inferior Jadgo,) 


and 


D 
3 d 


» 


= 
* 
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and beſides, they muſt be competent to be pr! Reaſo. 
; poned by way of Suſpenſion,otherways, they wil Raiſe 
be reſerved in an Ordinary Action of Reduction er, uf 
but generally ſpeaking, whatever Reaſon is ind S/ pen 
ſtantly verified or referred to the Charger the R 
Oath, the ſame is admitted to be KBs in} ven 
the Suſpenfion. TP de — = 
| Tho” a Suſpender be obliged inſtantly to veſ that 
= rify his Resſons of Suſpenſion, or refer them to the be all 
| Chargers Oath;Yer if they conſiſt in fact, v hichſ of his 
gaannot be inſtructed. but by extrancous Per- befor 
=o ſons, he will in ſome Caſes get a DayAſligned] Reaic 
n= for proving thereof, with a D-ligence againſt Mit. dent, 
ne ſſeß, or Havers of Writings : As for exemple, he etjſes 
1 may prove, by the Oath of the Members of Court, Pros 
i Where the Decreet was pronounced, ſuch Rea- Deb 
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ens as are competent to be proven thereby, they 
Which cannot be done in Aqyocations: More vert! 
1 | over, when a Cautioner Suſpends, and founds ceec 
q his Reaſons on Diſcharges granted to the Prin- has 

| cipal Debitor, he will get an Incident Diligence, || n 

| and will be allowed a Term for proving there- | no 

| of: And in like manner, if Probation as ac- Re- 

| cords, be needful, to inſtruct his Reply or Triph, the 

| &c. becauſe they take Riſe from the Charger“ Fe. 

| Anſwer, or auply, he will get a Term for prov- anc 
ing thereof. RE A. - 


Other Reaſons of Suſpenſion, not inſtantly ve- cal 
[| rifyable, are only competent, by way of Acti- Ex 
1 on in a Reduction; But the Saſpender, that he | n 
may be allowed a Terms for proving ſuch Ca 
| « | N | Rea- DS 
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Reaſons, does at the time he craves Saſpenſion, 
Raiſe Summons of Reduction againſt the Cherg- = 
er, upon the ſame Reaſons contained in the 
Suſpenſion and others, and founds his Bill upon 
the Reduction, which with the Saſpenſion is gi- 
ven out to be ſeen: And if, at the calling 
the Suſpenſion, he hold the Production ſatisfied, 
that is, if the Writings, craved to be reduced, 
be all produc'd by the Charger, as the ground 
of his Charge (for a Writing muſt be produced, 
before it can be reduced) upon repeating his 


| Reajons of Suſpenſion, and Reduction as coinci=> | 


dent, he will get the ſame Terms in both Pra- 
ceſſes: But, if the Saſpender will not hold the 
Production ſatisfied by the Charger, he muſt 
Debate the Reaſons of Suſpenſion alone, And if 
they he found incompetent, or not preſently, 
verified, the Letters will be found orderly pro- 
ceeded in the Suſpenſion, i. e. that the Charge 
has been rightfully given, and that there is 
no Reaſon, why Execution upon the Decreet 


ſhould be ſtopt; In which caſe, the Proceſs of 


Reduction will not be receiv'd, but reſerv'd to 
the Sauſpender, as accords. However, if the 
Reaſons of Reduction be pregnant and plauſible, 
and Sammons ſeen by the Charger, ſo that the 
Suſpender has done outmoſt Diligence towards 
calling thereof; The Ordinary will ſuperceed 
Extracting the Decreet of Suſpenſion for a time, 
in which the Saſpender may get his Reduction 


called: which timg will be wirds proro- 
C gated 
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gated upon Supplication, if the Lords ſee cauſe 
And albeit the Decreet of Suſpenſion be Extract 
ed, if there be Reductiou depending, the Su 


Wl  /perder oftimes obtains a e e that 


he may have time, to conclude his Reduction 
but the giving or Extra#ing of the Decreet 
Suſpenſion, is ſeldom delayed upon a Reduction 
which was not raiſed or ready, the time o 
diſcuſſing the firſt Suſperſpor. 5 
 Jmiquity is an ordinary Reaſon of Suſpenſion 
or Reduction of Decreets pronounced by Inferio 


Judges, but is not receivable, withou a Sn 


mons of Reduction Executed againſt the Charg. 
er, yet Iniquity is not allowed to be proponed, 


"= againſt Decreets of the Lords of Seſſion ; It be- 


ing moſt Rude and Cenſurable, to tell a Juag: 
tc his Face, that he has committed Iniquit) 
But tho? Iniquity is not openly Alledged againſt 
Decreets of the Seſſion, yet it cannot be denycd, 
but ſome may need a Review, and when rhe 
Lords find ſuch, they allow the ſame to be pro- 
pone d as a Nullity, Informality, or Overſight of 
the Clerk, or ſome ſuch pretence, 
When Decreet of Suſpenſion is pronounced, 
and the Letters have been found orderly pro- 


 Ceeded Simpliciter, ſo that the firſt Charge is no 


wayes limited or reſtricted, whereby it be- 
comes manifeſt, that the Resſons of Suſpenſion 
have been Calammnioas, the Charger in a Petition, 
Repreſents the ſame to the Lords, and craves 
Payment of the Expences he has been at, in 
Ss rs | wy Me > diſ- 
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diſcuſſing the Sz/penſion, conform to an Ac- 
compt, which he gives in with the Petition. 
Upon Reading whereof, the Lords in preſence KM 
either conſider the Accompt and Decern Pay- 
ment, or modify the ſame, or elſe they Remit 
the conſideration thereof, to the Ordizaryin WM 

the Cauſe: And generally, the Suſpender is 
Decerned to pay the Expences ſo Modified, and 
And the Bill with the Interlocator is engroſſed 
in the Decreet of Saſpenſion. For, it is to be 
obſerved, that after a Decreet of Suſpenfon is 
Extracted, a Charger is not allowed to preſent 
a Petition for Expences; which, by not being 
| ſought in due time, ſeems to be paſt from. 
The Decrrer of Suſpenſion finding the Let- | 
ters orderly proceedea, being Extracted, the Horn- 
ing and other Diligence formerly raiſed max 
be put to farther Execution, as if the ſame 
had never been Saſpended, provided, the for- 
mer Charge be not expir'd, through Lear 
and Day, elapſing ſince it was given, and 
no Denounciation nor Regiſtration having fol- 
lowed thereupon, prior to the date of the Sa- 
ed, ſpenſion, Or, that the Charge is not by the 
ro Decreet of Suſpenſion limited and reſtricted. 
no And, when the Old Letters and Diligence are 
be- | put to Execution, theDecreet of Suſpenſion ſhould Þ}| 
% go along as a Warrant, in caſe the other Party il 
any ſhould Extract his Suſpenſion off the Signet, and 
' flop the Execution of the Letters 3 
SY "there. 
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If the former Letters of Horning be expired, 
or are not found orderly proceeded for the whole 
Charge, but only for a part; it is fit, to raiſe 
New Diligence, and Letters of Horning upon 
the Decreet of Suſpenſion: But, in both Caſes, 
i new Letters and Diligence muſt be raſed for 
ll Payment of Expences, if any be Decerned. 
Ihe Charger may Extract the Bond of Can- 
_  27ionry out of the Bill. Chamber, and Charge the 
id Cautioner, by Letters of Horning, for Payment 
of the Debt. For, after diſcuſſing of the Sa- 


8 


By a late Ad of Sederunt, Mentioning, that 
the Lords having obſerv'd, That where Decreers 


are Suſpended, the Cautioner claims to be freed, 
if the Decreet Charged on be turned to 4 Lybil, 
which the Lords think unreaſonable. And ſeing 
Chargers do oft give way to the paſſing of Su- 
ſpenſions, in reſpect of the ſolvency of the Cau- 
tioner offered: Therefore, to aſcertain the 
| Leiages in time coming, The Lords have De- 

clared, they will find the Cautioner ſimply Ly- 

able in his Order for all that ſhall be Decerned 
by the Lords, whether the Decreet be turned 

into 4 Lybel, or nbi. e 
. 5 The 


thereby, on pretence, the Suſpenſion is not} = 


ſpender, the Cautioner becomes lyable to the 


either of the Lords themſelves, or of Inftrier Courts 
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The Cautioner being Diſcuſſed, then Atio” 3 


is competent againft the Atteſter, who will be 
Lyable ſubſidiarie in his Oader, as fully as the 
CRT RAR, IE IESo 

If the Clerk to the Bills has accepted of an 
unſufficient Cautioner or Atteſter, then Subſidiary 
Aion is competent againſt him, or the Principal 
Clerks, and even againſt the Clerk-Regiſter, 
When Parties conceive themſelves Les'd by 
the Sextence of the Lords of Council and Seſſion, 
either in Ordinary Actions, or in Diſcuſſing Su- 
ſpenſions, Reductions, &c. and have in vain made 


| uſe of the ordinary means for getting Reareſs , 


There remains no other Remeay, than that of 
Proteſting to the Lords Spiritual and Temparal 
in the Parliament of Great Britain, for Remedy 
of Lew, which is done, in manner follow- 


ing, 
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A TIT. . 


D Proteflations, for Remedy 


| I Y an Article of the Claim of Right, in the 
T Year 1689, It is Declared, That the 
 _ _.. SubjeQt hath full Priviledge, to Proteſt 
to Ng and Parliament, for Remedy in Law, 
| Non the Sentences of the Lords of Seſſion: 
Provided, theſe Proteſts ſtop not the Execution 


| Of the Decreet pronounced. 


According to which Law, both Purſuers and 
Defenders, who have conceived themſelves 
Leſed, have from time to time made uſe of 
this Priviledge ; which is done in this manner, 
Within the ſpace of Ten Days, after pronounc- | 


the Sentence Complain'd of, the Party Leſed, | 


or an Attornye, by a Writing. under his hand, 


3 Empowered to Proteſt, C ompe ars at the Inner- 
 Houſe-Bar, while the Lords are ſitting, and 


. 
ns * 


8 a Writing Signed by himſelf or 
Conſtituent, mentioning one or moe of the 
Interlocutors, witgreby the Phy thinks himſelf 
to- be prejudg'd, With one or moe of the Re«- 
| . | | 0 8 . 


2 
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ſons, for which, he conceives, theſe Interlocu- 
——-| tors ſhould be Reverſ'd, And for Remedy in 
| Lew againſt the ſame, the Parry, or an Attor- 
I ze in his Name, Proteſts to Ring and Parlia- 
| nent, and thereupon, they crave I»ſtraments 
of Court, which Written Proteſtation, with a 
piece of Money, in name of Inſtrawent-Money, 
is delivered to the Clerk to the Proceſs, or to 
any other of the Inner- houſe-Clerts, and the 
Lords do Admit the Proteſtation, but becauſe 
the Clerks do not give Extracts of ſuch Inſtru- 
je | ments, without ſpecial Order from the Lerds, 
e the Party Proteſting brings with him a Notar, in 
/ whoſe hands likeways he takes Inſtruments, |} 
„ | before Witneſſes preſent. And this is the Copy 
ja which is made uſe of, in proſecuting the - 
„ | pal; Which before the Union of Scotland and |} 
| Evmgland was by the 24 Act Parl. 1695. Order- 
ed to be done as follows. The Party that had 
s | Proteſted for Remedy of Law, was to have cauſ- 
ce d form a Bil, containing the Matter of his 
Cauſe or Complaint, which being Signed by him, 
or by his Advocat, and alſo by one of the Six 
Clerks of Parliament, was to be preſented to 
one of the Officers of State, or to the Preſident 
of the Parliament ſitting at the time, or toany 
of them; In order to be paſt in courſe, to be 
a Warrant for a Summons iſſu'd out in name of |} 
| the Soveraign, under the Signet of the Seſſion, | 
directed to Macy, for citeing the Party De- 
5 ul 


| * 


Leith, To compe 
jeſty, and the Eſtates of Parliament, hen or 
where they ſhould be met at the time, with 
continuation of Days, and Certification in 
Common Form. This Sammons contain'd a 
Warrant for Citing Witneſſes, as is uſual before 
the Lords of Council an 
Adjournment of Parliament one or moe ſhou'd 
happen to interveen, between the giving of 
theſe Citations, and the Day of Compearance, 
the Summons was nevertheleſs ordain'd to 
ſtand in Force, for obligeing the Parties and 
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Mercat-Croſs of Edinburgh, Pear and Shoar of 
ar before Her, or His Ma- 


Seſſion: And if any 


Witneſſes to Compear at the Day, to which 


the Parliament was Adjourn'd or when ever 
the ſame ſhould firſt meet: | 
ther EnaGted and Declared, that on the ſaid 

Day of Compearance, or any other Day there- 


And it was far- 


after, during the Sitting of the Parliament, at 


the opening of the Houſe, the Clerks might at 
the Patent Gate of the Parliament-Houſe, Call 
| the foreſaid Summons: And if the Party Sum- 
| moneda did Compear, they marked the Compear- 


| \* V ance, 
| by « 


1 The Form of Proceſs « 
fender therein, if within the Town of Edin 
| -bargh, upon 48 Hours; ifelſewhere, within 
the Kingdom of Scotland (except Orkney and 
Astland) upon 15 Days Warning; or if in Ork- 
ney or Zetland, upon 40 Days Perſonally, of 
at his Dwelling Place; or, if without the 
Kingdom, upon 60 Days Warning, at the 
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ance, and the Summons with the Executious 
and Inſtructious thereof, were giv'n out to be 


ſeen, and were return d in fix Days thereafter, 
as is done before the Lords of Seffiod. After 


which, the Proceſs was ready to be Called and 
Pleaded before the Parliament: But if the 
Defender was Abſent at this Calling, no Decreet 
could be pronounced, till ſpecial Application by 
Bill, was for that end made, to the Ring or 
his Commiſſioner and Eſtates of Parliament. = 
Since the Union of the Two Kingdoms, The 
Proteſtation, or Appeal for Remedy in Law, is 
proſecuted before the Lords Spiritual and Tem- 
poral, in the Parliament of Great Brittain Aſ- 
ſembled; But the Action thereon is proſecuted 
according to the Reles preſcrib'd by the Lpws 
of South-Brittain, to be known from th' Ex 
gliſb Lew-Books, to which I refer. 
But, becauſe I have giv'n the man- 
ner, how Summons for Remedy in Law, was 
brought to the Parliament of S CO T- 


LAND, I ſhall ſhew how, ſince th' U- 
nion, ſuch Proceſs is lay'd before the Houſe 


of Peers, and it is thus: The Party ag- 
griev'd preſents to the Right Honourable, the ' 


Lords Spiritual and Temporal in the Parliament 


of Great Brittain Aſſembled, a Petition hoiding 
forth a full Information or Declaration of his 


Caſe, and of the Interlocutor or Sentence one or 
moe, pronounc'd therein, and that, after rhe 
pronounceing of the Deere, he in due time, 


[ 8 » 
» z 

9 ; 

» 


| Ku 


» 
* 
. — ' 
a 1 
| ! 


— — 


’„ © -- - The Fore of Frveeſs 
according to the Lam of Scotland, did, for pre- 
ſervation of his Right and Remedy of Law, Pro- 
reſt againſt the ſaid Decree, and ſubſumeth, 


that he is adviſ'd, that the ſaid Sentence, or 


Decree of the Lords of Council and Seſſion, is 
Erroneous, and ought to be Reverſed, and ſet 


5 aſide, for that thereby it is Decreed (here the 


Errours of the Sentence, and the Reaſons for Re- 
verſing thereof are ſet down) And therefore, 
and for diverſe other Reaſons, appearing in the 

proceedings of the Houſe, the Petitioner con- 

ceiveth himſelf agrieved, by the ſaid Decree 
and Sentence of the Lords of Council and 

Seſſion; And that the Petitioner, being now 

deſtitute of Relief any where elſe, ſave 


before their Loraſbips if the Parliament of 


Great Brittain Aſſembled, humbly Appealeth 


| unto their Lordſhips, from the ſaid Decree and 


Sentence of the ſaid Lords of Council and Seſſion, 
bearing Date(here the Dates of one or moe of 


| theſe Interlocutors are mentioned) And Prayeth 


that the ſame may be Reverſed, and ſuch o- 


ther Order and Decree made, for the Petitioners 


Relief in the ſaid Matter, as to their Lordſbips 
in their great Wiſdow ſhou'd ſeem meet; 
And in order thereunto, that their Lordſbips 
wou'd pleaſe to award the uſual Order or Sum- 
mons, Requiring the ſaid B. by a ſhort Day 
to give in his Anſwer thereunto (i. e. to the 


Petition and Appeal,) And „ ves (ſhall ever 


3 Fra, &c. This Iign'd by the Appellant, and 


i 
. @ © 


f 
: 0 
* 
a * 


by 


* 


by hi 
9155 
the L 
Petit 


C.saſes, between B and the Petitioner Defendant, 


C. D. Writer iy Edinburgh, maketh Oh, 


That, conform ti an Ordeggof the Lords Spi, 
Z | 5 e 464 
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by his Counſel in Lew, and deliver'd to the 
Clerk of the Houſe to be Read. To which, 
the Lords, when they grant the Deſire of the 
Petition, give Anſwer in this Form. Die Jovis, 


26 January 1710. Upon Reading the Petition | 


and Appeal of A from ſeveral Acts, Decrees and 
Proceedings of the Right Honourable,the Lords 
of Council and Seſſion of SCOTL AVD, in certain 


made, & c. (here the Date of the Sentence, is ſet 
down) whereby the Petitioner is Adjudg'd to 


pay (here the Tenor of the Decree is briefly | 
mentioned) Notwithſtanding diverſe juſt Ob- 


jections thereunto, And Praying, that the ſaids 


Acts and Deerees may be Reverſed and ſet a- 1 


fide, It is ordered by the Lords Spiritual and 


Temporal in Parliament Aſſembled, that the ſaid j 


B may have a Copy of the ſaid Appeal, and 
And ſhall, and is hereby required to put in 
his Anſwer thereunto, on, or before Thurſday, = 
the 23 Day of February next, at 11a Clock in 
the Forenoon. This is Signed by the Clerk of 
Parliament. © wo 5 
Any body may ſerve the Party with a Copy) 
ſi. e. deliver to the Party a Copy) of the Per:ti- 
on or Appeal, after which, he compears beiore 
a Judge, ſuch as one of the Barons of Eæche- 
quer in SCOTLAND, and makes Affidavit in 
this manner. 5 


- ritual 
of J 


. 
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ritual and Temporal in Parliament Aſſembled, 0 
the Date, Cc. He hath ſcrved B, with a Con 
of an Appeal of A. from ſeveral Acts, Decrets 
and Proceedings of the Right Honourable, the 
| Lords of Council and Seſſion of SCOTLAND: 
Io the end the ſaid B. may put in his Anſwer 
| thereunto in Hriting on or berfore, &c. Far. 
coram ne Alex. Maitland. 


£ . 
[1 

4 
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"R "as 


Edin. 7. Feb. 1910. 


This Afdavit is, in England, equivalent to 
an Execution of a Meſſenger in SCOI LAND. 


Upon the Day appointed by the Houſe," the 


Petition and Anjwer thereto, is Read; And in 
order to have the Matter fully underſtood, the 


Appellant (i. e. the Proſecuter of the Appeal) 


and Reſpondent give to the Lords a Printed 
| Caſe (i. e. Information) Sign'd by the Re- 
ſpective Counſel in Lam, and their Loraſbips, 
after hearing the Counſel of the Parties, at the 


Barr of the Houſe, proceed to Juagement, by 
Reverſing (i. e. Reduceing) or Afjirming (i. e. 


Confirming) the Decree of the Lords of Seſſion. 
It is to be obſerved, that DieMartis 19 Aprilis 
170. It was ordered by the Lords Spiritual 
and Temporal in Parliament Affembled, That af- 
ter an Appeal {hall be received by their Howſe 
from any Sentence or Decree, given or pro- 
nounced in any Court of SCOTLAND, and an 


Order made by the Hox/e, for the Reſpondent 


to Anſwer the ſaid Gbeal, ad notice of ſuch 
Fi a | 8 


nd the Lords 0 of Sefton, 8 ik 167 * 

der duely ſerved on the Reſpondent; The Sen- | 
_ {ence or Decree, fo AppeaPd againſt, from ſuch 
time, ought not to be carryed on into Executi- 


on, by any Proceſs whatſoever. 
Becauſe the Lords of Seffion, are - veſted with 


- the Jurisdiction and Power which formerly be- 
ſover longed to the Commiſſion of Parliament, for 
Jur. Planting of Kirks and Va aluing of Tythes, a nd be- 
/ | cauſe ſeveral parts of the Form of Proceſs in 
I their Judging Canſes differ from that they ob- 
I ſerue in the Seien; J have thought fit to con- 
to dude with be following T le. . 


T1 T. 


" the form of Proceſs 8 the 
Lords of Seſſion as Commiſſio- 
ners appointed by Parliament 
for Plantation of Kirks, V alu- 
ation and Sale 4 T 'ythes. 'k 


* hs” gth 44 i in 3 ath Seſfon: of. Her 
1 firſt Parliament of Scotland 


dated 21 1 1707. The Queen 
Ft. oy and 
| | , : N 
) 
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great prejudice redounding to Scotland throup 
the want of a fixt and eſtabliſhed Jadicaton 


Cauſes, and Things, as by former Parliamen 
were referred to their Commiſſions for Plant al 
on of Rirbs and Valuation of Tyths, and throug 
the loſs of their Reg iſters, which were burn ed t 

in the Fire that happenrd in Edinburgh in th 
Year 1700. Therefore they did Authorize Im r. 
power and Appoint the Lords of Council aul ter, 


as fully and freely, in all reſpects, as the Lord 


* 


9 


and the Eſtates of Parliament, conſidering t 


which might cognoſce and determine in ſud 


Seſ/ion, to Judge, Cognoſce, and Determing] by h 


nin all Afairsand Cauſes whatſoever, which by} whic 


the. Laws and Ads of Parliament in Scotland] valic 


Were formerly referred to, and did pertain,and 749% 
belong to the Jariſdiction and Cogniſance of the ihe 


Commiſſions hitherto appointed for that effect ed t. 


of Seſſion do, or may do, in other Civil Cauſes 
and without prejudice to the foreſaid genera- 
lity to determine in all Valuations and Sales o 
Tyths, to grant Augmentations of Minifters 


Stipends,Prorogations of Tacks of Tyrhs,to dif. of t 
join too large Paroches, to erect and build we 


new Churches, to annex and diſmember Im 


Churches, as they ſhould think fir, conform to] nic 
the Rules laid down by the 19 Act. Parl. 1633. ma 
23. and 3oth Af? Parl. 1690. and the 24 Jy cee 
Par. 1693. in ſo far as the ſame ſtands unre-f R. 


pealed, and for that effect, the Parliament ap- 


pointed the Lords of "_P to meet, and ſit Lo 


each 


\. | 8 4 


Before the Lords of Seſſion, cc. 159 


each MWedneſd ay in | the Afternoon, during the 1 | | 


time of the Son, and to Call and Diſcuſs the 


catorfy faid Cauſes, conform to a Roll to he made up 


and kep't, and for ſupplying the loft Regi- 
ſters of that Court, It is Statuted, That any 
J Authentick Extract from the Records thereof, 
ſhould be brought in, and upon being preſent - 


ed to the Lords of Seſſion, that they be recorll-ů 


Jed in a particular Regiſter. and that the Ex- 
tracts brought in, be kep't by the Lord Regi- 
ſter, and his Deputs, Clerks to be appointed 
by him for that effect, as their Warrands, 
which ſhall be holden and reputed, equally 
valid and authentick, as the Principal Har- 
ranas themſelves, if they were ſtill extant, and 
the Lerd Regiſter and his Deputs, are ordain- 
ed to give a new Extract thereof Gratis to eve» 


ry Perſon, who ſhall give in an old Extra, | 


Immediatly upon delivery thereof, and that 
the Extras from theſe new Records ſhall. 
make the like Faith in Jaament, and out-with 
the ſame, as the Extras from the old Records 
of the Commiſſion were wont to do, before they 
were burnt; And the Lords of Seſſion are | 
Impowered upon ſuch Evidence and Admi- 
nicles, as they ſhall ſee Cauſe, to make up in | 
manner abovementioned, the Tenor of De- 
creets, whereof Extracts are amiſſing, and the 
Regiſter loft in the ſaid Fire 

By the ſame Act it is Declared, That the 
Lord Regiſter 9 his Depats, ſhall have the 
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ſole Power and only Priviledge of Raiſing and 
Subſcriving of the Summons, and Diligences 


relating to the Affairs abovewritten, the ſame 
always paſſing Her Majeſties Signet as for. 


merty-:. 


I, he Summons in this Court have only one 
Dyer, and are Executed upon ſix Days a- 


gainſt a Defender living in Scotland, and upon 


- 


bo Days, if they be out of this part of Great 
ones debesr bor Bane oe rnd de Das 


Formerly Sheriffs in that part as well as 
Meſſengers might Execute theſe Summons, 


But now Executions by Meſſengers only are 


When the Day, to which a | Defender is 
Cited (which is called the Day of Compearance) 


is tome, and bygone, The Summenas is called 


by the Clerk of this Commiſſion upon a Wedneſ. 


a4) (Which is the only Day of the Week, on 


which this Court fits) beteen two and three 


Hours in the Afternoon, and the Calling and 


Compearance for Defenders is marked, and the 


_ Proceſs given out to be ſeen, and when return- 
ed, is inrolled in the ſame way, as is done in 


the Seſſion. FIT Aut og 
When a Cauſe is called by the Courſe of 


the Roll, if the Parſer either compears not, or 
inſiſts not, the Lord Preſident delets it, and 


before this Proceſs be again Called, it muſt be 
Inrolled of new in the Books of Inrolment. 


ny 


YE Before the Lords of Seſſion, 8c. 
If the Defender compears not, or propones no 


Defences, the Lords ſuſtain the Parſuers Pro- 


ceſs, and grant him either Act or Decreet, for | 
they ſeldom, or never, continue Cauſes, becauſe 
they meet in this Court, but once a Week. 
When both Parties compear and conteſt, 
the Pleading and whole Proceſs is managed in 
the ſame manner, as if it were agitated in the 
Inner-Houſe, when this Court fits as Lords of 
| Sz//ion, for in the Commiſſion, there's no ſingle |! 
Ordinary in the Ozter-Heaſe, and all the Diſputes 


are before the Lords in preſence. 


Commiſſians for taking the Oaths, either of 
Parties, or of Witneſſes are granted, Executed, 


and Reported as in the Seſſion. 


TheAd of Liti{conteſtation may be Extratted 1; 
immediatly after pronouncing thereof, if it be 
not ſtop'd by a Petition delivered to the Clerk, 
betwixt the Day of pronouncing the A&# and 
next Sederunt, otherways the Clerk cannot 


keep back the Extract: And again, all ſuch 


Bills muſt be Read to the Lords the very next 
Sederant Day, after they are preſented to the 


Clerx, DR — 


| Upon the Day Aſſigned by the AZ, the 
Party cauſes call the Adt, and if Parties or Wit- 
neſſes be preſent, they make Faith: And, af- |} 
ter riſing of the Court, are Examined by the | 


Lord Ordinary, ſpecially appointed for Oaths 


and Witneſſes belonging to this Court, who is 


K — on | tor 


the Ordinary in uy 1 of the Seſſion 
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2 F © for that Week, But if at Caling the Act, none 
dq Compear, the Term is Sede uech or il 


* 


an Advocat compear, and ſeek a ſecond Dili. 

gener, it is granted, as in the Seſſiox. 
The Depoſitions are taken, Writings produc. 
ed, and Aviſandum made with the Probation, 


788 the Proceſs is Enrolled in a Roll of Cauſes to be 


prepared, After which it is Enrolled in a Rol 
of Cauſes Concluded, and ready to be Aaviſed, 
and when Called, according to the Courſe of 

this Rog, the Canſe i is pleaded and proſecuted 
in the ſame way and manner, as is ſhewed to 


be done, with reſpect to Attiens before the 


Seffrom. 


zy the faid 4 Parl. 1707. It is Statuted, 


Thus the Tranſporting of Kyrks, disjoining of tos 
Farge Peroches, or Erecting and Building of new 
Kris, are always to be with conſent of the Heri- 


tors of three parts of four at leaſt of the Valuation 
of the Paroch, which is to be disjoined, and where 


| the New Kirk: is to be Erected and Built, the Mi- 
nifter in the mean time, ſerving the Cure in the pre- 


fent Kirk of the Paroch. | 
The Decyeets in this Court cannot be Extra- 


1 Hed till the next Sederunt, after that, in which 
it was pronounced, be Elapſed, To the 


end, that the Party, who Juages himſelf 


 Lefed „may, by Bill, 3 for Reare/s, but if he 


dò not preſent ſuch a Petition, betwixt, and 


the Court Day, immediatly following the date 
ol the Sentence, The * Ennot Hop Ex- 


tracting 


K 


. 


— 6 ; Before the Lords of Seſſion, & c. | 
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If any Perſon hath a Decreet of the former 
Commiſſions, and deſires to have the ſame Re- * 


corded, he preſents a Petition to the Lords, Nar- 
rating that Clauſe of the Ait of Parliament, 


' which relates to making vp of the loft Regi- 


ſters, And mentions, that the Decreet pro- 
duced, is an Authentick Extract from the Old 


Regiſters, And therefore craves, That the 
Lords would Authorize their Clerk, to Record 


the Decreet, and to give out an Extract thereof, 


in the Terms of the A# of Parliament; Upon 


Reading, the Lord; grant the deſire of the Pe- 
titioner, and the Bil with the deliverance, 


is inſerted in the beginning of the new x-. | 


tracts of the Decreets ſo ordered to be Recorded? 


and the old Extract or Decreet lys in the Clerł's — 4 


Ofice, as the Warrant, and 1s inſerted in the 
Regiſter- Boobs of the Court. 3 

The Decreets of this, or former Commiſſions 
may be reduced by this Court, tho? they are 
not in uſe to paſs Suſpenſions thereof, But if af- 
ter Redreſs, is by Petition ſought, againſt 
an Interlocueor, either in an Original Cauſe, or 
in 2 Reduction of a former, Decreet, and if by re- 


fuſing the Deſire of this Petition, the Parry 


thinks himſelf prejudged, he may Proteſt for 
Remedy in Law, which is done the ſame way 


as Was ſhew'd to bg uſed, in entering Proteſts 
in the Seon. / 4. 7 * " ol 
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